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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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HEBER VALLEY Mick Company v. Ear L. Butz. Civil 
No. C-354-72. 10th Cir. Affirming Judicial Officer’s 
decision (31 A.D. 1319) 


COURT DECISION 


Heper VALLEY Mitk Company v. Ear L. Butz, Secretary of 
Agriculture. Decided December 9, 1974. 


UNITED STATES DISTRICT COURT 


DISTRICT OF UTAH 


Civil No. C-354-72 


Ritter, Chief Judge. 


FINDINGS AND CONCLUSIONS 


By its decision filed on June 26, 1974, the United States Court 


of Appeals for the Tenth Circuit has remanded this case with 
directions that: 


‘*. . , the trial court examine the record of proceedings as made before the 
Secretary of Agriculture and then make findings as to the facts which it 
deems to be supportive of the Secretary’s decision and order.” 


Having fully and personally examined the record as made 
before the Secretary of Agriculture, this Court finds the following 
facts to be in accord with the substantial evidence of record and to 
fully support the Secretary of Agriculture’s decision of November 


21, 1972: “49 
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FINDINGS OF FACT 


1. Plaintiff, Heber Valley Milk Company, is a corporation 
organized and existing under the laws of the State of Utah, 
having its principal place of business and office at 1330 
Brookshire Drive, Salt Lake City, Utah (Petition, first numbered 
allegation). 


2. Plaintiff operated, at all times pertinent, a milk processing 
and bottling plant at its Brookshire Drive address, and was a fully 
regulated handler subject to the provisions of Milk Order 136, as 
amended (Petition, third numbered allegation, Respondent’s 
Exhibit No. E, 7 CFR 136). 


3. In December of 1966, plaintiff commenced purchasing milk 
from certain producers with farms located in the Cache Valley 
geographical region of Utah and Idaho. (Transcript 27-28 and 
Respondent’s Exhibit No. F). 


4. Part of the milk purchased from the Cache Valley producers 
was hauled to plaintiff's plant in Salt Lake City by a company 
known as Dairy Distributors (Transcript 13 and 132), the 
president of which is Edwin Gossner, Sr. and the secretary- 


treasurer of which is Edwin Gossner, Jr. (Transcript 262, 105 and 
106). 


5. The Gossners also did business as Gossner Cheese Factory 
(Transcript 262), and in that capacity both directly purchased 
milk from the Cache Valley producers and purchased milk from 
plaintiff which included milk of these producers diverted* from 
plaintiff's plant to the Gossner Cheese Factory (Transcript 28, 32, 
113 and 265-267). 


6. The Gossners also operated a dairy farm known as Gossner 
Farms (Transcript 263-264). 


7. The cost of hauling the milk from the farms of the Cache 
Valley producers was deducted by plaintiff from the prices paid 
for their milk at rate of $.50 per hundredweight, which was a 
maximum rate specified in written authorizations plaintiff had 


*Diversion’’—is a term utilized in the federal milk order to denote milk never 
actually received at a handler’s plant although treated as such for purposes of 
qualifying the plant to receive certain benefits such as receiving the difference 
between the ‘‘blend price’’ paid farmers for their milk and the lower “Class III 
price” from a special fund maintained under the milk order for that purpose. 
Here, instead of the milk going to plaintiff's plant it was ‘‘diverted’’— hauled 
directly from the farms to plaintiff's customer, the Gossner Cheese Factory. 
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obtained from each of the Cache Valley producers (Transcript 11, 
12 and 34, and Petitioner’s Exhibit No. 1). 


8. Order No. 136 prohibits deductions by handlers from the 
prices the order requires them to pay each producer, except as 
specifically permitted under section 1136.80 of the order which 
provides, in part, that a handler may reduce its payments to a 
producer by: 


‘Proper deductions authorized in writing by such producer’ (Respondents 
Exhibit E and 7 CFR 1136.80) 


9. Plaintiff deducted $.50 per hundredweight for hauling on all 
milk it purchased from the Cache Valley producers, including: (1) 
milk hauled to plaintiff's Salt Lake City plant and retained there, 
(2) milk hauled to plaintiff's Salt Lake City plant and then sold 
and back-hauled to the Gossner Cheese Factory located in Cache 
Valley, and (3) milk that was sold and diverted to the Gossner 
Cheese Factory by being hauled directly from the farm to the 
Gossner Cheese Factory (Transcript 32-37). 


10. The Market Administrator of Federal Milk Order No. 136 
determined in respect to the diverted milk hauled from the farms 
of the Cache Valley producers to the Gossner Cheese Factory 
located in Cache Valley, that the deduction of $.50 per hun- 
dredweight for hauling was excessive and was not a proper 
deduction under the order. The Market Administrator notified 
plaintiff of this by letter dated July 18, 1969, in which he further 
advised that he had determined that the proper charge for such 
hauling was $.22 per hundredweight, and petitioner was directed 
to refund the overcharge to the Cache Valley producers. (Tran- 
script 304-307, Respondents Exhibit A). 


11. Plaintiff was not asked to make refunds on hauling over- 
charges for the entire period of time during which it purchased 
milk from the Cache Valley producers, but rather for the period 
commencing December, 1967 (the earliest date that could be 
included in the July 1969 notice under section 1136.87 of the order 
which terminates obligations not billed by the Market Ad- 
ministrator within two years of the receipt of pertinent utilization 
reports) and ending on February 1970 (the date petitioner 
discontinued such deductions). (Transcript 305, 24, Respondent’s 
Exhibit A, B, C, D and N). 


12. The Cache Valley producers included the following seven 
dairy farmers, each of whom sold milk to plaintiff during the 
period in question as follows (Respondent’s Exhibit O): 
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(a) Edwin Gossner d/b/a Gossner Farms, Smithfield, Utah—the entire 
period. 


(b) Peterson Brothers, Route 2, Box 159A, Tremont, Utah—the entire 
period. 


(c) Nielsen Brothers, Weston, Idaho 83286—the entire period. 
(d) Ben Johnson, Preston, Idaho 83263—the entire period. 


(e) R. Carl Swainston, Route 3, Preston, Idaho 83263 — from Septebmer 
1, 1968 to the end of the period. 


(f) Russell Wayment, Route 2, Box 514, Ogden, Utah 84404—from 
September 16, 1968 to the end of the period. 


(g) Douglas Fisher, Oxford, Idaho 83228—from the beginning of the 
period until January 21, 1969. 


13. The written authorizations by the Cache Valley producers 
relied upon by plaintiff, each contained the following pertinent 
language (Petitioner's Exhibit No. 123): 


“You are hereby authorized to deduct such charges as are checked below 
from any payments due me for milk deliveries to your plant during any 
given month. Not more than $.50 per hundredweight as a hauling charge 


14. On its direct purchases from these same Cache Valley 
producers during the period in question, the normal rate deducted 
by Dairy Distributors from the milk prices paid for hauling their 
milk to the Gossner Cheese Factory was $.20 to $.22 per hun- 
dredweight (Transcript 128-129 and 189-190). 


15. When Dairy Distributors either purchased milk for Gossner 
Cheese Factory directly or accepted milk diverted by petitioner to 
the Gossner plant from the Cache Valley producers, the hauling 
conditions were identical: (a) in both circumstances, the same 
tank trucks would pick up the milk from the same farms, and haul 
the same distances to the same plant (Transcript 114-122, 293 and 
307); (b) in both circumstances, the milk was to be utilized for 
manufacturing purposes and was mixed with ungraded milk 
(Transcript 129); whereas, when the milk of the Cache Valley 
producers was hauled to plaintiff’s plant in Salt Lake City it had 
to be kept separate to retain its Grade A status (Transcript 132, 
133); and (c) in both circumstances, the farms were within a 35-50 
mile radius of the Gossner Cheese factory (Transcript 295, 374- 
379 and Respondent’s Exhibit Nos. P and Q). 


16. The charge for hauling by the same hauler to the Cache 
Valley producers was $.50 per hundredweight when their milk was 





HEBER VALLEY MILK CO. v. BUTZ 453 
Cite as 34 A.D. 449 


diverted to the Gossner Cheese Factory, and $.20 to $.22 per 
hundredweight when purchased directly by Gossner Cheese 
Factory (Transcript 37 and 128-129). 


17. The average distance between the dairy farms of the Cache 
Valley producers and the Gossner Cheese Factory was ap- 
proximately 36 miles, compared to an average distance of ap- 
proximately 109 miles between the farms and plaintiff's plant. 
(Transcript 374-379; 402-404; Respondent’s Exhibits P and Q) 
Specifically : 


Gossner Farms to Gossner Cheese Factory —17 miles 
Gossner Farms to Plaintiff's Plant — 95 miles 


Peterson Bros. to Gossner Cheese Factory — 25 miles 
Peterson Bros. to Plaintiff's Plant — 80 miles 


Nielsen Bros. to Gossner Cheese Factory — 36 miles 
Nielsen Bros. to Plaintiff's Plant — 126 miles 


Ben Johnson to Gossner Cheese Factory — 40 miles 
Ben Johnson to Plaintiff's Plant — 130 miles 


R. Carl Swainston to Gossner Cheese Factory — 32 miles 
R. Carl Swainston to Plaintiff's Plant — 140 miles 


Douglas Fisher to Gossner Cheese Factory — 50 miles 
Douglas Fisher to Plaintiff's Plant — 140 miles 


Russell W ayment to Gossner Cheese Factory 50 miles 
Russell Wayment to Plaintiff's Plant — 55 miles 


18. The amount deducted for hauling milk in tank trucks to 
other plants in Cache Valley from farms within the 50 mile radius 
of such plants varied from $.19 per hundredweight to $.27 per 
hundredweight (Transcript 68-62, Transcript 160-162 and 218-219 
and Respondent’s Exhibit No. H). 


19. The arrangement for hauling the milk of the Cache Valley 
producers for purchase by plaintiff was the result of Edwin 
Gossner, Sr., president of Dairy Distributors, and Kent Schmidt, 
then the manager of the Heber Valley Milk Company, talking to 
these producers in 1967 about this subject in conjunction with 
plaintiff's interest in purchasing milk from the Cache Valley 
producers (Transcript 263, 264 and 265). During these original 
conversations, when the $.50 per hundredweight hauling rate was 
first discussed, it was contemplated that plaintiff would be able to 
directly handle all of the milk purchased from the Cache Valley 
producers, it not being anticipated that plaintiff would have 
problems with surplus milk exceeding permissible percentages of 
reserve milk under the Order (Transcript 34, 265, 266 and 267). 
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Under the Order, if plaintiff ‘‘bottled 20,000 pounds of milk, they 
could have a reserve supply of another 22,000 pounds of milk. 
When they went over that point, these farmers were not strictly 
on Grade A milk, they (the farmers) sold the milk directly to the 
cheese plant ‘“‘at a much lower price (Tr. 267). 


20. During the period involved herein the _ contractual 
arrangements between plaintiff and Gossner Cheese Factory 
resulted in plaintiff shipping more milk to Gossner Cheese then 
was hauled to its Salt Lake City plant from the farms of the Cache 
Valley producers and, additionally, in most months the milk 
diverted directly to Gossner Cheese from the farms of these 
producers exceeded the amount received at plaintiff’s plant 
(Respondent’s Exhibit Nos. R and S). 


21. Under the financial arrangements between plaintiff and the 
Gossners (Dairy Distributors, Gossner Cheese Factory and 
Gossner Farm) plaintiff sold milk to the Gossners at the Milk 
Order’s Class III price plus $.25 per hundredweight. In addition, 
plaintiff would be paid half the difference between the Class III 
price and the blend price it paid to Gossner Farms from the special 
fund maintained under the federal milk order. (Transcript 43). 


22. These recited facts (Findings 1 through 21) more than 
adequately support the decision of the Secretary of Agriculture 
wherein he concluded that the Market Administrator of Federal 
Milk Order No. 136 properly determined that, in respect to milk 
resold by plaintiff and hauled by Dairy Distributors directly from 
the farms of the Cache Valley producers to the Gossner Cheese 
Factory located in Cache Valley, the deduction of $.50 per hun- 
dredweight from the prices paid those producers by plaintiff, was 
excessive and accordingly was prohibited as not being a ‘proper 
deduction under Federal Milk Order 136.”’ (7 CFR 1136.80) It is 
obvious from the facts that the $.50 hauling deduction for hauls 
on which Gossner customarily charged $.22 per hundredweight 
was, as the Secretary found, indeed grossly excessive and led the 
Secretary to properly infer that it ‘‘was a deliberate scheme or 
strategem employed to take from the producers part of the 
uniform price guaranteed to them by the order’’, and that plaintiff 
“‘shared directly in the fruits of this excessive hauling charge”’ 
(Secretary’s Decision, p. 31). 


The written authorizations obtained by plaintiff from the Cache 
Valley producers from whom it was purchasing milk, authorized 
deductions of ‘‘not more than $.50 per hundredweight...‘for milk 
deliveries to your plant.’’”’ In actuality, nearly half of the milk 
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deliveries were not to plaintiff's plant, but instead were to 
Gossner Cheese Factory by reason of diversions and never left 
Cache Valley, yet the producers were still charged at the $.50 rate. 
In addition to the milk purchased from plaintiff, Gossner Cheese 
was also purchasing milk from these dairy farms directly, and in 
those circumstances the farmers were only charged $.20 to $.22 
per hundredweight for the very same hauls, by the same hauler 
under the same conditions to the same plant. In addition there 
was substantial evidence to the effect that there was no difficulty 
in obtaining similar hauling services at rates of $.19 to $.27 per 
hundredweight. It is quite apparent from the evidence adduced 
that during this period of time, plaintiff had little or no need for 
the milk from Cache Valley, its previous supplies being more than 
ample to meet its needs. Respondent’s Exhibit 5 clearly showed 
that but for one month of the 19 months involved, plaintiff sent 
more milk from its plant to Cache Valley than ever came to it from 
there. In all but seven of the 19 months, more milk was diverted 
to the Gossner Cheese Factory than was received at plaintiff’s 
plant. The fact that Gossner Cheese purchased 9,514,765 pounds 
of milk from plaintiff during the 19 month period covered by 
Respondent’s Exhibit 5 and that plaintiff during that period only 
accepted 3,749,832 pounds of milk from Cache Valley producers, 
makes it very clear that Gossner’s prime importance to plaintiff 
was as a purchaser of milk, not as a supplier or hauler. Plaintiff 
was paid the Class III price plus $.25 by plaintiff for this milk 
plus sharing in the blend prices received by Gossner as a dairy 
farmer by having his milk pooled under the order. This was the 
real consideration to plaintiff for purchasing Cache Valley milk, 
not its need for an additional milk supply. In respect to the 
4,000,331 pounds of milk (Respondent’s Exhibit 5) diverted 
directly to the Gossner Cheese Factory, plaintiff would pay the 
blend price to the Cache Valley producers, including Gossner 
Farms; the plaintiff would be refunded from the Order’s producer- 
settlement fund the part of the price paid which exceeded the 
Class III price (7 CFR 1136.83); would be paid the remainder by 
Gossner Cheese Factory; would receive $.25 per hundredweight 
additional on the milk that neither entered its plant nor which it 
handled in any way; and would also receive half of the difference 
between the Class III and blend price on certain of the milk which 
came from Gossner’s Dairy Farm. In respect to the 4,749,832 
pounds plaintiff did receive at its Salt Lake plant, Respondent’s 
Exhibit R shows that in practice, a Gossner owned truck would 
bring the Cache Valley milk to the plant attach the pumping hose 
between it and the plant and when the hose was disconnected on 





456 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 34 A.D. 449 


most delivery days, it would drive back to Cache Valley with 
more milk in its tank than it had carried to Salt Lake. No charges 
were borne by either Gossner or plaintiff for the cost of hauling 
any of the milk from Salt Lake to the Gossner Cheese Factory 
(Transcript p. 32 line 18 through p. 33 line 18); although plaintiff 
has not been required to make any refund of hauling charges in 
respect to such milk receipts it is illustrative of the propriety of 
the charges imposed. It was Edwin Gossner, Sr. who put together 
these arrangements for plaintiff's purchase of milk from Cache 
Valley. He so testified. (Transcript 262 to 267) It was he who set 
the hauling rate (Transcript 255). Gossner still needed milk in his 
cheese factory, and the effect of these transactions was that on the 
milk diverted, he obtained it for less than the Order’s Class III 
prices since, although he paid petitioner $.25 above Class III he in 
fact obtained $.28 more for hauling the milk than what he charged 
for hauling when he made purchases directly from these farms. In 
every sense then, the Secretary was supported by the record in 
concluding that in respect to $.28 of the $.50 deducted for haul- 
ing, that this represented a reduction of the prices to which the 
producers were entitled under the Federal Milk Order and was not 
in any sense a proper deduction for hauling. 


23. In addition to its contention that the rate charged was not 
excessive and was proper within the requirements of the Federal 
Milk Order, plaintiff also contended that the charges were 
authorized by the producers and that no similar examination of 
hauling charges imposed by cooperatives upon their member 
farmers was made by the Market Administrator. In respect to the 
first contention, the Secretary noted that the written 
authorizations secured by plaintiff, on their face, only authorized 
a maximum charge of $.50 for hauling to plaintiff's Salt Lake City 
plant. However, it was not necessary for the Secretary to make 
such a determination since any device which results in producers 
receiving less than the uniform price to which they are entitled 
under the Federal Milk Order is unlawful, even if authorized by 
the producers. United Dairies Inc. v. Freeman, 271 F.Supp. 779 
(District of Colorado). As to the second contention, section 8c(15) 
(F) of the Agricultural Marketing Agreement Act of 1937 (7 
U.S.C. § 608c(5) (F)), specifically exempts cooperatives from the 
requirements of paying minimum prices to its producer members 
and accordingly a review of deductions made by cooperatives from 
the amounts they pay their member producers would be fruitless 
indeed. See also U.S. v. Rock Royal Co-op, (1939), 307 U.S.C. 
533, which specifically considered this provision of the statute and 
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found it constitutional. 


CONCLUSION 


Upon review of the Secretary’s decision and order of November 
21, 1972, and the underlying record upon which it is based, in 
light of the pleadings that have been filed in this case and all 
arguments of counsel both written and oral, it is concluded that 
the Secretary’s dismissal of the petition filed by plaintiff was fully 
warranted, was supported by substantial evidence of record and 
was in accordance with controlling law. 


ORDER 


This case having been remanded by the United States Court of 
Appeals for the Tenth Circuit for further proceedings consonant 
with the views expressed in its decision of June 26, 1974, this 
Court has considered all of the pleadings herein, all arguments of 
counsel, both oral and written, and has reviewed fully and per- 
sonally the entire record made before the Secretary of Agriculture 
which resulted in the Secretary’s decision and order of November 


21, 1972, which plaintiff has petitioned this court to review 
pursuant to 7 U.S.C. §708c(15) (B), the court has thereupon 
entered its findings and conclusions and herewith enters the 
following Order to effectuate such findings and conclusions: 


Having found and determined that the Secretary’s decision and 
order wherein he dismissed plaintiff’s petition was supported by 
substantial evidence of record and was fully in accordance with 
law, 


IT IS HEREBY ORDERED that the decision and order of the 
Secretary of Agriculture is affirmed as being in accordance with 
law. 
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Horse Protection Act 


Brown, Aaron. HPA Docket No. 21. Consent order — 
Sanction 


(No. 16,324) 
In re Aaron Brown. HPA Docket No. 21. Decided March 4, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in the soring of forelegs of a horse as found 
herein, constituting cruel and inhumane treatment of the animal. Respond- 
ent is assessed a civil penalty of $500.00. 


Alexander Samofol, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), instituted by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service, United States 
Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
11.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 12.1 et seq.), and 
consents to the issuance of a specified order, containing findings 
of fact and conclusions, assessing a civil penalty of $500.00 based 
upon the allegations in the complaint, the order to become ef- 
fective on the day. upon which service of the order is made on 
respondent. Complainant has recommended that the order 
458 
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consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Aaron Brown, hereinafter referred to as the respondent, 
is an individual residing at 3410 Betty Lane, East Ridge, Ten- 
nessee 37412. 


(b) Respondent, at all times material herein, was the owner 
of the horse, ‘“‘Delight’s Small Shot’’. 


(c) The Georgia Walking Horse Jamboree Horse Show, 
Alpharetta, Georgia, which was held on or about October 13, 
1973, was a horse show to which horses had been moved in 
commerce. 


2. Respondent, on or about October 13, 1973, at the Georgia 
Walking Horse Jamboree Horse Show, Alpharetta, Georgia, 
showed and exhibited, and entered for the purpose of showing and 
exhibiting, the horse, ‘‘Delight’s Small Shot’’, entry number 279 
in class number 17, which horse was “‘sored’’, as that term is 
defined in the Act and the regulations, by the use on the horse of a 
cruel and inhumane method or device, which would reasonably be 
expected to result in physical pain to the horse when walking, 
trotting, or otherwise moving, to cause extreme physical distress 
to the horse, or to cause inflammation, and which did cause the 
horse’s pasterns to be very sensitive to the touch and swollen and 
caused the tendons on the horse’s front legs to become swollen. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 
herein, respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent Brown is assessed a civil penalty of $500 which 
shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Alexander W. 
Samofal, Office of the General Counsel, Regulatory Division, 
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Room 1207, South Building, United States Department of 
Agriculture, Washington, D. C. 20250, within thirty days from 
the date this order becomes effective. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon Respondent. 
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Laboratory Animal Welfare Act 


Tuutine, H. C. LAWA Docket No. 31. Consent order — 
Sanction 


(No. 16,325) 


In re Dr. H. C. Tuutine. LAWA Docket No. 31. Decided 
March 3, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and the regulations as found herein. Respondent's 
license as a dealer under the Act is suspended for a period of 28 days and 
thereafter until his premises are in compliance with the regulations and 
standards under the Act. 


Thomas E. Bundy, for complainant. 
Gordon A. Scraggin, Tacoma, Wash., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), instituted by a complaint 
filed by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging 
respondent with various violations of the Act, and the regulations 
and standards issued under the Act (9 CFR 1.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 4.1 et seq.), and 
consents to the issuance of a specified order, containing findings 
of fact and conclusions based upon the allegations in the com- 
plaint, the order to become effective on the day upon which serv- 


ice of the order is made on respondent. Complainant has 
461 
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recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Dr. H. C. Thuline, hereinafter referred to as the 
respondent, is an individual residing at 8205-104th Street S.W., 
Tacoma, Washington, 98498. 


(b) The respondent is, and at all times material herein was: 


(1) engaged in the business of buying, transporting, and 
selling, for compensation or profit, cats, affecting commerce, for 
research or teaching purposes or for exhibition purposes or for use 
as pets. 


(2) licensed as a dealer under the Act and the 
regulations by the Secretary of Agriculture, and classified as a 
“B”’ dealer under the regulations. 


(c) At the time of licensing under the Act the respondent 
was apprised of the provisions of the Act and the regulations and 
standards, and agreed in writing to comply with their provisions. 


2. Respondent, on or about June 4, 1974, housed cats at his 
dealer premises located at 13220 Waller Road, Tacoma, 
Washington, and in connection with such animals, violated the 
Act and the regulations and standards in the following respects: 


(a) records were not kept and maintained as required by the 
Act and regulations. 


(b) waste disposal facilities were not operated so as to 
minimize vermin infestation, odors, and disease hazards. 


(c) cats were housed in primary enclosures which did not 
have a solid resting surface or surfaces. 


3. Respondent, on or about June 4, 1974, housed cats at his 
dealer premises located at 5305 East 176th Street, Tacoma, 
Washington, and in connection with such animals, violated the 
Act and the regulations and standards in the following respects: 


(a) records were not kept and maintained as required by the 
Act and regulations. 


(b) supplies of food were not sotred in a facility which 
adequately protected such supplies against infestation or con- 
tamination by vermin. 
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(c) waste disposal facilities were not operated so as to 
minimize vermin infestation, odors and disease hazards. 


(d) no facilities were provided to maintain cleanliness 
among animal caretakers. 


(e) cats were housed in primary enclosures which did not 
have a solid resting surface or surfaces. 


(f) food receptacles were not sanitized at least once every 
two (2) weeks. 


(g) watering receptacles were not kept clean and potable 
water was not accessible at all times to such cats, nor were potable 
liquids offered to such cats at least twice daily for periods of at 
least one hour. 


(h) excreta was not removed from primary enclosures as 
often as necessary to prevent contamination of the cats contained 
therein and to reduce disease hazards and odors. 


(i) primary enclosures housing cats were not sanitized often 
enough to prevent an accumulation of debris or excreta, or a 
disease hazard. 


(j) respondent’s premises were not kept clean and in good 
repair in order to facilitate the prescribed husbandry practices 
set forth in the standards. 


(k) an effective program for the control of diseases and 
mammalian pests was not established or maintained on the 
premises. 


(l) a sufficient number of employees were not utilized to 
maintain the prescribed level of husbandry practices set forth in 
the standards. 


CONCLUSIONS 


By reason of the facts contained infindings of fact 1, 2 and 3 
herein, the respondent has wilfully violated section 10 of the Act 
(7U.S.C. 2140), sections 2.75 and 2.100 of the regulations (9 CFR 
2.75 and 2.100), and sections 3.1(c), (d), and (e); 3.4(a) (2) (ii); 3.5; 
3.6; 3.7(a), (b) (2), (c), and (d); and 3.8 of the standards (9 CFR 
3.1(c), (d) and (e); 3.4(a) (2) (ii); 3.5, 3.6; 3.7(a), (b) (2), (c), and 
(d); and 3.8). 


Inasmuch as respondent has consented to the issuance of the 
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following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his 
business as a dealer, shall cease and desist from: 


1. Storing supplies of food in facilities which do not adequately 
protect such supplies against infestation or contamination by 
vermin. 


2. Failing to operate waste disposal facilities so as to minimize 
vermin infestation, odors, and disease hazards. 


3. Failing to provide facilities, such as washrooms, basins, or 
sinks, so as to maintain cleanliness among animal caretakers. 


4. Failing to provide each primary enclosure with a solid 
resting surface or surfaces which, in the aggregate, shall be of 
adequate size to comfortably hold all occupants of the primary 
enclosure at the same time. 


5. Failing to keep watering receptacles clean and to sanitize 
food receptacles at least once every two (2) weeks. 


6. Housing dogs or cats in primary enclosures without making 
potable water accessible to them at all times or offering them 
potable liquids for periods of not less than one hour at least twice 
daily. 


7. Failing to remove excreta from primary enclosures as often 
as necessary to prevent contamination of the dogs or cats con- 
tained therein and to reduce disease hazards and odors. 


8. Failing to sanitize primary enclosures for dogs or cats often 
enough to prevent an accumulation of debris or excreta, or a 
disease hazard. 


9. Failing to keep his dealer premises clean and in good repair 
in order to protect the animals from injury and to facilitate the 
prescribed husbandry practices set forth in the standards. 


10. Failing to establish and maintain an effective program for 
the control of insects, ectoparasites, and avian and mammalian 
pests. 


11. Failing to utilize a sufficient number of employees to 
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maintain the prescribed level of husbandry practices set forth in 
the standards. 


12. Failing to keep and maintain records as required by the Act 
and the regulations. 


Respondent’s license as a dealer under the Act is suspended for 
twenty-eight days and thereafter until his premises are in com- 
pliance with the regulations and standards issued under the Act. 
When respondent’s dealer premises meet the requirements of the 
regulations and standards issued under the Act, after said 
twenty-eight day suspension, a supplemental order will be issued 
in this proceeding terminating this suspension. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon the respondent. 
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(No. 16,326) 


In re Arnotp Hanson. P&S Docket No. 5007. Decided February 
28, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in connection with the keeping of ac- 
counts and records, the issuance of incorrect or incomplete scale tickets and 
purchase accounts and other improper practices as found herein. Respond- 
ent is suspended as a registrant under the Act for 30 days. 


John E. Ford, for complainant. 
Robert R. Benson, Preston, Minn. for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Arnold Hanson, herein referred to as the respondent, is 
an individual, doing business as Hanson Livestock, with his 
principal place of business located at Spring Grove, Minnesota. 


(b) Respondent is, and at all times material herein was: 
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(1) Engaged in the business of conducting and 
operating a livestock buying station located at Spring Grove, 
Minnesota; and 


(2) Engaged in business as a market agency and as a 
dealer buying and selling livestock in commerce for his own ac- 
count and the accounts of others; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, during the period from August 1, 1973, to the 
date of the issuance of the complaint in this matter, has had an 
agreement with The Rath Packing Company, Waterloo, Iowa, 
herein referred to as ‘“‘Rath’’, under which respondent was to 
purchase hogs for Rath and Rath was to pay the respondent on 
the basis of the actual weight and price at which respondent 
purchased the livestock on its behalf, plus an agreed-upon buying 
commission of 15 cents per cwt. 


3. Respondent, on or about the dates and in the transactions 
set out below, and at divers other times, purchased livestock and 
knowingly sold such livestock in commerce to Rath at false and 
incorrect weights which respondent obtained by adding or sub- 


tracting an arbitrary number of pounds to or from the actual 
purchase weight of such livestock. 


Actual Reported 
Date No. of Purchase Purchase Net Change 
1974 Seller Head Type Weight Weight in Pounds 
1-3 Theo & Truman 6 Bu. 1,470 1,495 + 25 
Omoth 
Bill Rosaan 10 Bu. 2,350 2,300 - 650 
Leighton Jenson 7 Bu. 2,240 2,100 - 140 
Don Norgarrd 10 Bu. 2,070 2,235 +165 
Arlen Doelz 14 Bu. 3,155 3,215 + 60 
Rostad & Ellingson 40 Bu. 10,035 10,065 
Leighton Jenson 10 Bu. 2,250 2,205 
Geo. Somers 1 Bu. 190 205 
Orlie Seegmiller 7 Bu. 1,395 1,440 + 45 


— ee 
se ae ae ee oe 
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4. Respondent, in connection with the transactions set forth 
below, while acting as an agent for Rath and pursuant to the 
agreement described in finding of fact 2 above, purchased hogs for 
Rath; and in connection with such purchases made false and 
incorrect livestock purchase invoices showing marked-up prices as 
the purchase prices of the livestock instead of the actual purchase 
prices. Respondent collected from Rath on the basis of such false 
and incorrect purchase invoices and made such invoices a part of 
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the accounts and records of respondent. Copies of such invoices 
were also made a part of the accounts and records of Rath. 


Difference 
Marked-Up_ Between 
Actual Price Actual/ 
No. of Purchase’ Billedto Marked-Up 

Date of Head Price of Rath Price of 
Purchase Purchased Livestock PackingCo. Livestock Name of Sellers 
1-2-74 7 Bu. 696.15 705.25 9.10 Harry Bigler 
1-2-74 1 Sow 182.00 185.25 3.25 Gary Hansen 
1-2-74 1 Sow 172.50 174.00 1.50 Leonard Lane 
1-3-74 7 Bu. 711.20 745.50 34.30 Leighton Jenson 
1-4-74 20 Bu. 1,964.62 1,989.98 25.36 Rostad & Ellingson 
1-4-74 10 Bu. 981.11 1,006.76 25.65 Rostad & Ellingson 
1-4-74 10 Bu. 954.00 942.00 (12.00) Rostad & Ellingson 
1-7-74 10 Bu. 894.37 882.00 (12.37) Leighton Jenson 
1-7-74 1 Bu. 68.40 82.00 13.60 George Somers 
1-7-74 7 Bu. 554.51 576.00 21.49 Orlie Seegmiller 
1-7-74 6 Sows 691.76 697.12 5.36 Milford Landson 
1-7-74 1 Sow 127.00 128.00 1.00 Milford Landson 
1-7-74 4 Sows 504.82 508.80 3.98 Robert Doelz 
1-7-74 2 Sows 331.25 333.97 2.72 Lawrence Bauer 


5. Respondent, in connection with the transactions in findings 
of fact 3 and 4 herein, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business under the Act. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2, 3, 4 and 5 
herein, respondent has wilfully violated sections 312(a) and 401 of 
the Act (7 U.S.C. 213(a), 221) and sections 201.44, 201.46, and 
201.55 of the regulations (9 CFR 201.44, 201.46, 201.55). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. Selling livestock on the basis of false and incorrect weights 
and/or false and incorrect purchase prices. 
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2. Making, or causing persons subject to the Act to make, in- 
correct purchase invoices, accounts of purchase, or other billings. 


3. Causing incorrect purchase invoices, accounts of purchase, 
or other billings to be made a part of the accounts and records of 
persons or business organizations subject to the Act. 


4. Purchasing livestock for another person or organization for 
an agreed commission or buying charge, and billing and collecting 
from said person or organization on the basis of the agreed 
commission or buying charge plus any additional profits resulting 
from incorrect accounts of purchase. 


5. Failing to transmit or deliver to the person or organization 
for whose account purchases of livestock on commission or agency 
basis were made, a true written account of the purchases showing 
the number, weight, and price of each kind of animal purchased, 
the date of purchase, the commission and other lawful charges, 
and such other facts as may be necessary to complete the account 
and show fully the true nature of the transaction. 


Respondent shall keep accounts, records, and memoranda as 
will fully and correctly disclose all transactions involved in his 
business under the Act, including, among other things, sales 
invoices, purchase invoices, and scale tickets showing true and 
correct weights, prices and amount. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,327) 


Inre H.C. Racktevand Rosert E. ‘“Bos’”’ Beck, Jr. P&S Docket 
No. 4075. Decided February 28, 1975. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
violation of the Act and regulations in the improper practices as found 
herein. Respondents are suspended as registrants under the Act for a 
period of 60 days. 
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Hugh A. Stowe, for complainant. 
Respondents pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging the respondents have wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed answers in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consent to the issuance of specified orders containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the orders to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the orders 
consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) H. C. Rackley, hereinafter referred to as respondent 
Rackley, is an individual with his principal place of business 
located at Sulphur, Oklahoma. 


(b) Respondent Rackley is, and at all times material herein 
was: 


(1) Engaged in the business of buying livestock on a 
commission basis in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Robert E. “Bob” Beck, Jr., hereinafter referred to as 
respondent Beck, is an individual with his principal place of 
business located at Clovis, New Mexico. 


(b) Respondent Beck, at all times material herein, was: 


(1) President, manager, and sole stockholder of North 
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American Land & Cattle Company (NALCO), an Oklahoma 
corporation, which operated as a livestock feeding management 
company and which purchased livestock for its clients through 
other dealers and later sold such livestock for its clients; 


(2) A partner in Agri-Business Management Company 
(ABM), an Oklahoma partnership, which operated as a livestock 
feeding management company and which purchased livestock for 
its clients through other dealers and later sold such livestock for 
its clients; and 


(3) Engaged in the business of buying livestock in 
commerce as the agent of the purchaser and selling livestock in 
commerce as the agent of the vendor. 


(c) Respondent Beck is currently a consultant for Winrock 
Farms and until mid-1973 was in charge of cattle operations for its 
Corleana Division at Tex-Line, Texas. 


(d) Respondent Beck is, and at all times material herein 
was, president and a director of North American Cattle Company, 
a Delaware corporation organized to act as the managing general 
partner for limited partnerships engaged in the business of 
feeding cattle and which is the managing general partner of 
American Cattle Feeders. 


3. (a) Glenn Cantrell is an individual who is, and at all times 
material herein was, manager of Master Feeders, a custom feedlot 
located at Hooker, Oklahoma. Master Feeders or persons con- 
nected therewith, at all times material herein, leased the Four 
Sixes Ranch at Panhandle, Texas, from the S. B. Burnett Estate 
for purposes of pasturing cattle under the name Master Four Six 
Cattle Company. 


(b) Glenn Cantrell, at all times material herein, was an 
officer in Five Flags Cattle Company, Inc., a dealer subsidiary of 
Master Feeders. 


4. (a) Respondent Rackley, on or about the dates and in the 
transactions set forth in paragraph IV(a) of the complaint, added 
a so-called ‘‘yardage fee’’ to the cost of cattle which he purchased 
in commerce on a commission basis for certain of his customers. 
Respondent Rackley carried this ‘“‘yardage fee’’ on his books as 
credits to the account of either respondent Beck or Glenn Cantrell 
depending upon to which customer’s bill the fee had been added. 
At intervals, the ‘‘yardage’’ credits were totaled and checks were 
issued to respondent Beck and Glenn Cantrell both of whom 
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accepted said fees. Respondent Rackley submitted accounts of 
purchase to his principals which failed to show the ‘‘yardage fee”’ 
and collected from his principals based on the costs which in- 
cluded said fee even though said fee was over and above his 
purported buying commission. The ‘‘yardage fee’ was a rebate or 
kickback paid by respondent Rackley to respondent Beck and 
Glenn Cantrell for giving him the customer orders. 


(b) Respondent Rackley, on or about the dates and in the 
transactions set forth in paragraph I V(b) of the complaint, added 
a so-called ‘“‘yardage fee’’ to the cost of cattle which he purchased 
in commerce on a commission basis for Five Flags Cattle Com- 
pany. Respondent Rackley carried this ‘“‘yardage fee’’ on his 
books as credits to the account of Glenn Cantrell. Respondent 
Rackley submitted accounts of purchase to his principal, Five 
Flags Cattle Company, which failed to show the ‘‘yardage fee’’ 
and collected from Five Flags Cattle Company based on costs 
which included said fee even though said fee was over and above 
his purported buying commission. Respondent Rackley intended 
to pay the “yardage fee’ to Glenn Cantrell as a rebate or kick- 
back for giving him the customer order; however, as of March 
1974, respondent Rackley was still retaining said fees. Five Flags 


Cattle Company resold the cattle thus purchased at the billing 
price, which included the ‘‘yardage fee’’, plus a buying com- 
mission. 


(c) Respondent Rackley, during the period January 19, 
1973, through January 31, 1974, paid $88,562.00 in kickbacks to 
respondent Beck and Glenn Cantrell with respondent Beck 
receiving and accepting $72,077.00 of that amount and Glenn 
Cantrell receiving and accepting $16,485.00. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4(a) and (c), 
respondent Beck has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


By reason of the facts set forth in Findings of Fact 4(a) and (b), 
respondent Rackley has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and section 201.44 of the regulations (9 CFR 
201.44). 


By reason of the facts set forth in Finding of Fact 4(c), respond- 
ent Rackley has wilfully violated section 312(a) of the Act (7 
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U.S.C. 213(a)). 


Inasmuch as respondents have consented to the issuance of the 
orders set forth below and complainant has recommended that 
such orders be issued, the orders will be issued. 


ORDERS 


Respondent Beck, in connection with his livestock operations 
subject to the Act, shall cease and desist from soliciting or ac- 
cepting, directly or indirectly, kickbacks or rebates of money or 
any gift of value from a livestock supplier in return for placing 
customer orders for livestock with the supplier. 


Respondent Rackley, in connection with his livestock opera- 
tions subject to the Act, shall cease and desist from: 


(1) issuing, or causing to be issued, accounts of purchase which 
fail to show the true and correct price of livestock purchased and 
such other facts as may be necessary to fully show the true nature 
of the transactions; 


(2) billing persons for whom he purchases or to whom he sells 
livestock, or causing such persons to be billed, on the basis of 
prices other than those agreed upon in the purchase or sale 
agreement between the parties; 


(3) collecting for livestock purchased or sold by him, or causing 
other persons to collect or pay for such livestock, on the basis of 
prices other than those agreed upon in the purchase or sale 
agreement between the parties; and 


(4) directly or indirectly making payments of money to or for 
the benefit of, or giving or offering to give money or any gift of 
value to or for the benefit of, any officer, director, agent, or 
employee of any customer or prospective customer to induce or 
influence any of them to promote purchases of livestock by their 
principal or employer from or through respondent. 


Respondent Rackley is suspended as a registrant under the Act 
for a period of sixty (60) days. 


The orders shall become effective on the sixth day after service 
upon the parties. 
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(No. 16,328) 


In re W. J. FisHer Meats, Inc. and W. J. Fisner. P&S Docket 
No. 5053. Decided March 4, 1975. 


Consent order 


Respondents have consented to the issuance of a cease and desist order against 
them for violating the Act and regulations in the issuance of insufficient 
funds checks and in failing to pay when due for livestock purchased and 
received in commerce. 


John E. Ford, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondents have 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remairiing allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the first day after service upon 
respondents. Complainant has recommended that the order 
consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) W. J. Fisher Meats, Inc., hereinafter referred to as the 
corporate respondent, is a corporation with its principal place of 
business located at RD 1, Selinsgrove, Pennsylvania. 


(b) W. J. Fisher, hereinafter referred to as the individual 
respondent, is an individual who resides at 515 N. 10th Street, 
Selinsgrove, Pennsylvania. 
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(c) The individual respondent was at all times material 
herein president and principal owner of the corporate respondent 
and in complete charge of the operations of said corporate 
respondent, and did at all times material herein formulate, direct 
and control the policies, practices, and activities of said corporate 
respondent, including the buying of livestock in commerce for the 
corporate respondent’s packer operations, as well as the issuing of 
checks in payment therefor. The individual respondent deter- 
mined, on the part of the corporate respondent, when, where and 
how such purchases and payments would be made. 


(d) Respondents were at all times material herein engaged in 
the business of buying livestock in commerce for the purpose of 
slaughter. 


(e) Respondents were at all times material herein packers 
within the meaning and subject to the provisions of the Act. 


2. (a) The individual respondent and the corporate respondent, 
under the direction, control, and management of the individual 
respondent, in connection with their operations as packers, on or 
about the dates and in the 15 transactions set forth in the com- 
plaint, purchased livestock in commerce, and in purported 
payment therefor issued checks or drafts which were returned 
unpaid by the bank upon which they were drawn because 
respondents did not have sufficient funds on deposit in the ac- 
count upon which such checks or drafts were drawn. 


(b) As of July 9, 1974, there remained unpaid a total of 
$43,017.76 for the livestock purchases set forth in 2(a) above. 


III 


Respondents, in connection with their operations as packers, on 
the dates and in the transactions referred to in finding of fact 2(a) 
above, purchased livestock in commerce, and failed to pay, when 
due, the full amount of the purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2 and 3 herein, 
respondents have violated section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as the respondents have consented to the issuance of 
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the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


The corporate respondent, its officers, directors, agents, 
employees, successors and assigns, directly or through any 
corporate or other device, in connection with the corporate 
respondent’s operations as a packer; and the individual respond- 
ent, in connection with his operations as a packer; shall cease and 
desist from (1) issuing checks and/or drafts for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks and/or drafts when presented for payment; 
and (2) failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


This order shall become effective on the first day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 16,329) 


In re Frienp’s Stocxyarp, Inc. P&S Docket No. 5034. Decided 
March 7, 1975. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in connection with its accounts and 
records and its custodial account as found herein. Respondent is ordered to 
cease and desist from such violations. 


Thomas C. Heinz, for complainant. 
Wayne M. Graham, Kansas City, Mo., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
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Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent has wilfully violat- 
ed the Act and the regulations issued thereunder (9 CFR 201.1 
et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Friend’s Stockyard, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Accident, Maryland. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Friend’s Stockyard, Inc., stockyard, Accident, Maryland, 
posted under and subject to the provisions of the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and buying and selling 
livestock in commerce for its own account; 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, during the period from February 28, 1974, 
through March 30, 1974, failed to maintain and use properly its 
custodial account for shippers’ proceeds, thereby endangering the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in that: 


(a) As of February 28, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $63,890.92 and had to offset said checks, cash in 
said bank account in the amount of $9,523.19, no deposits in 
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transit or current proceeds receivable, resulting in a deficiency of 
$54,367.73 in funds available to pay shippers’ proceeds; 


(b) As of March 30, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $56,555.33 and had to offset said checks, cash in 
said bank account in the amount of $2,702.19, no deposits in 
transit or current proceeds receivable, resulting in a deficiency of 
$53,853.14 in funds available to pay shippers’ proceeds. 


3. Such deficiencies were due, in part, to respondent’s failure to 
deposit in its custodial account for shippers’ proceeds, within the 
time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. 


4. Respondent, during the period from on or about January 1, 
1974, through March 30, 1974, in connection with its market 
agency transactions subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transaction involved in its business, in that respondent during 
such period failed to (1) keep adequate market support records, (2) 
keep the necessary documentation to verify its bank account 
reconciliations and (3) list its deposits so as to verify the dates of 
payment by purchasers of consigned livestock. 


CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2 and 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.42 of the regulations (9 
CFR 201.42). 


By reason of the facts stated in Findings of Fact 4 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


As respondent has now demonstrated that the deficit in its 
“Custodial Account for Shippers’ Proceeds’’ has been eliminated, 
complainant further recommends that respondent not be 
suspended as a registrant under the Act. 


ORDER 


Respondent, its successors, its officers, directors, agents and 
employees, directly or through any corporate or other device in 
connection with respondent’s operations subject to the Act, shall 
cease and desist from failing to maintain its custodial account for 
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shippers’ proceeds in conformity with the provisions of Section 
201.42 of the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its 
business as a market agency subject to the Act including 
adequate market support records, listings of all deposits to bank 
accounts and necessary records to verify bank reconciliations 
prepared by the respondent, including complete outstanding 
checks lists. 


Such Order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


(No. 16,330) 


In re Tommy J. Hines. P&S Docket No. 4890. Decided March 7, 
1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in connection with his financial status, as 
found herein. Respondent is suspended as a registrant under the Act until 
he is no longer insolvent. 


Thomas C. Heinz, for complainant. 
J. Donald Guinn, Tyler, TX, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 
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Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Tommy J. Hines, nereinafter referred to as the respond- 
ent is an individual whose address is P.O. Box 631, Tyler, Texas 
75701. 


(b) Respondent, at all times material herein,; 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and, 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) As of September 30, 1973, respondent’s current 
liabilities exceeded his current assets. As of said date, respondent 
had current assets of approximately $168,593.58 and current 
liabilities of approximately $964,466.55, resulting in an excess of 
current liabilities over current assets of approximately 
$795 872.97. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


ORDER 


Respondent is suspended as a registrant under the Act until he 
demonstrates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
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will be issued in this proceeding terminating this suspension. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


(No. 16,331) 


In reR. P. Lewis & Son Auction Company. P&S Docket No. 4998. 
Decided March 10, 1975. 


Custodial Account for Shippers’ Proceeds — deficiencies in — failure to main- 
tain properly — Sanction 


Where respondent violated the Act and regulations in connection with its cus- 
todial account for shippers’ proceeds as found herein, respondent is sus- 
pended as a registrant under the Act until the deficit in its custodial account 
is eliminated. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 
Complaint alleges that respondent has wilfully violated sections 
307 and 312(a) of the Act (7 U.S.C. 208 and 213(a)), and section 
201.42 of the regulations (9 CFR 201.42). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. The time within which to answer was extended to 
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September 20th, at the request of the respondent; however, an 
answer was not filed. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer within the 
time granted it, are adopted and set forth herein as the findings of 
fact. 


This Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1. A. R. P. Lewis & Son Auction Company, hereinafter 
referred to as the respondent, is an individual, with his principal 
place of business located at La Junta, Colorado. 


B. Respondent is and at times material herein was: 


(1) Engaged in the business of conducting and operating’ 
the R. P. Lewis & Son Auction Company, Box 356, La Junta, 
Colorado, a posted stockyard under the Act, and hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and buying and selling 
livestock, in commerce for his own account; 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, during the period from February 1, 1974, 
through April 30, 1974, failed to maintain and use properly his 
custodial account for shippers’ proceeds thereby endangering the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in that: 


A. Asof April 30, 1974, respondent had outstanding checks 
drawn on his ‘‘Custodial Account for Shippers’ Proceeds”’ in the 
amount of $89,062.65, and had to offset said checks cash in said 
bank account in the amount of $74,399.56, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$14,663.09 in funds available to pay shippers’ proceeds. 


B. As of March 31, 1974, respondent had outstanding 
checks drawn on his ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $99,420.22, and had to offset said checks cash in 
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said bank account in the amount of $38,440.53, deposits in transit 
of $48,835.98, and no current proceeds, resulting in a deficiency of 
$12,143.71 in funds available to pay shippers’ proceeds. 


C. As of February 28, 1974, respondent had outstanding 
checks drawn on his ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $59,467.54, and had to offset said checks cash in 
said bank account in the amount of $41,457.73, no deposits in 
transit, and current proceeds of $13,837.33, resulting in a 
deficiency of $4,172.48 in funds available to pay shippers’ 
proceeds. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)), and section 201.42 of the regulations (9 
CFR 201.42). 


ORDER 


Respondent, R. P. Lewis, in connection with his operations 
under the Act, shall cease and desist from: 


1. Failing to deposit in his ‘‘Custodial Account for Shippers’ 
Proceeds’’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


2. Failing to otherwise maintain his ‘“‘Custodial Account for 
Shippers’ Proceeds” in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act until 
such time as he demonstrates that the deficit in his ‘Custodial 
Account for Shippers’ Proceeds’ has been eliminated. When 
resoondent demonstrates that the deficit in his ‘‘Custodial Ac- 
count for Shippers’ Proceeds’’ has been eliminated, a sup- 
plemental order will be issued in this proceeding terminating this 
suspension. 


This order shall be effective from the sixth day after the 
Decision and Order become final.* Copies hereof shall be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing 
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procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 16,332) 


In re THompson Farms Company. P&S Docket No. 5062. Decided 
March 10, 1975. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in failing to pay when due for livestock 
purchased and received in commerce. Respondent is ordered to cease and 
desist from such violations. 


Dennis Strawderman, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint and Notice of Hearing filed on December 4, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging the respond- 
ent has violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an Answer in which it admits the jur- 
isdictional allegations of the Complaint and Notice of Hearing 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the Rules of Practice (9 CFR 
202.1 et seq.) and consents to the issuance of a specified Order 
containing findings of fact and conclusions based upon the 
allegations of the Complaint and Notice of Hearing, the Order to 


*The Decision and Order became final March 10, 1975. — Ed. 
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become effective on the first day after service upon respondent. 
Complainant has recommended that the Cease and Desist Order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Thompson Farms Company, hereinafter referred to as 
respondent, is a corporation whose address is 1440-58 West 47th 
Street, Chicago, Illinois 60609. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operation as a packer, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


Date of No. of 
Purchase Head Amount Purchased From 
1974 
March 251 6,678.75 Farmland Order Buyers 
253 7,388.30 Pi ees 
176 4,827.30 = ee, 
201 6,344.45 a Inu! Se 
140 4,987.80 Farrow & Co. 
84 4,033.65 “ae 
214 9,994.10 pe eae 
221 9,637.15 King Pig Co. 
223 9,451.58 abe taig 
199 10,189.51 ee 
116 7,506.00 Rosen Livestock 
86 2,923.20 a S 
98 2,376.50 *. 


3. Respondent was informed by officials of the Packers and 
Stockyards Administration by a certified letter dated April 5, 
1974, that it is a violation of the Packers and Stockyards Act and 
the regulations issued thereunder for a packer not to promptly 
pay, within the time specified in the regulations, for livestock 
purchased in commerce. 


4. Respondent, in connection with its operations as a packer, 
notwithstanding the notice referred to in Findings of Fact 3 
above, on or about the dates and in the transactions set forth 
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below, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


Date of No. of 
Purchase Head Amount Purchased From 
1974 
April 213 6,662.91 Farmland Order Buyers 
May 138 3,833.30 we 
s 274 8,937.47 7 
297 8,557.59 
292 9,229.92 ee)” * 
229 7,630.31 Farrow & Co. 
55 1,562.53 rons 
208 5,470.37 Oe en 
281 7,732.45 King Pig Co. 
274 6,976.25 aes 
8,887.86 Set iS 
8,190.69 ‘ehce 
7,732.84 7" 
3,225.65 
3,613.47 
7,895.80 
4,861.62 
2,318.75 
6,470.41 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 4, 
herein, respondent has engaged in unfair practices in commerce in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


In as much as respondent has consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent, Thompson Farms Company, its officers, direc- 
tors, agents, employees, successors and assigns, directly or 
through any corporate or other device, in connection with 
respondent’s operations as a packer, shall cease and desist from: 


Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


The Order shall become effective on the first day after service 


thereof upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 16,333) 


In re Freperic C. Frencn. P&S Docket No. 5074. Decided 
March 11, 1975. 


Consent order 


Respondent has consented to the issuance of the cease and desist order herein 
against him for violating the Act and regulations in the keeping of accounts 
and records, issuing insufficient funds checks and failing to pay when due 
for livestock purchased and received in commerce. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that the respondent has violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waivers oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to be effective on the first day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Frederic C. French, herein referred to as the respondent, 
is an individual, doing business as French’s Western Meat 
Packing Co., with his principal place of business located at 9311 
N. Casa Grande Highway, Tucson, Arizona 85704. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
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purposes of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with his operations as a packer, 
on or about the dates and in connection with the 15 transactions 
set forth in the complaint, purchased livestock in commerce and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


3. Respondent, in connection with his operations as a packer, 
on or about the dates and in the transactions specified in Finding 
of Fact No. 2, purchased livestock in commerce and failed to pay, 
when due, the full purchase price for such livestock. 


4. Respondent, in connection with his operations as a packer, 
on or about August 26, 1974, purchased 4872 pounds of meat in 
commerce and in purported payment therefor issued a check in the 
amount of $3,203.83 which was returned unpaid by the bank upon 
which it was drawn because respondent did not have sufficient 
funds on deposit in the account upon which the check was drawn. 


5. Respondent, in connection with his operations as a packer, 
on or about the date and in the transaction specified in Finding of 
Fact No. 4, purchased meat in commerce and failed to pay, when 
due, the full purchase price of such meat. 


6. Respondent, in connection with his operations as a packer, 
operated scales for the purpose of purchasing livestock in com- 
merce on a weight basis and issued scale tickets which were not 
serially numbered and which did not show: (1) the name of the 
buyer; (2) the name or initials of the person who weighed the 
livestock; and (3) the name and location of the firm performing the 
weighing service. 


7. Respondent, in connection with his operations as a packer, 
failed to keep and maintain accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in his 
business including: (1) a general ledger showing assets, liabilities, 
and net worth; (2) a complete and accurate record of accounts 
payable and accounts receivable; (3) an accurate record of his 
inventory; (4) periodic bank account reconciliations; (5) scale 
tickets; and (6) daily kill records which are complete and accurate 
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as to weight, grade, and price. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)). 


By reason of the facts set forth in Finding of Fact No. 3, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in Finding of Fact Nos. 4 and 5, 
respondent has violated section 202(a) of the act (7 U.S.C. 
192(a)). 

By reason of the facts set forth in Finding of Fact No. 6, 
respondent has violated section 401 of the Act (7 U.S.C. 221), and 
sections 201.49 and 201.78(c) of the regulations (9 CFR 201.49, 
201.78(c)). 


By reason of the facts set forth in Finding of Fact No. 7, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock, meat, or meat food 
products purchased in commerce without having and maintaining 
sufficient funds on deposit in the bank account upon which they 
are drawn to pay such checks; 


2. Failing to pay, when due, the full purchase price for 
livestock, meat, or meat food products purchased in commerce; 


3. Failing to issue scale tickets in accordance with the 
requirements of sections 201.49 and 201.78 of the regulations (9 
CFR 201.49, 201.78). 


The respondent shall keep and maintain accounts, records, and 
memoranda which fully and accurately disclose all transactions 
involved in his business subject to the Act, including (1) a general 
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ledger of accounts showing assets, liabilities, and net worth; (2) a 
complete and accurate record of accounts payable and accounts 
receivable; (3) a record of inventory; (4) monthly bank account 
reconciliations; (5) scale tickets; and (6) daily kill records com- 
plete and accurate as to weight, grade, and price. 


This order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,334) 


In re Harry C. Harpy and Epitx G. Harpy. P&S Docket No. 
4615. Decided March 12, 1975. 


Order removing stay order after Judicial Review 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Decision by Donald A. Campbell, Judicial Officer. 


On November 1, 1974, the suspension provisions of the Order 
issued in this proceeding on October 18, 1974, were stayed 
pending the outcome of the proceedings for judicial review of such 
Order. On February 6, 1975, the United States Court of Appeals 
for the Ninth Circuit dismissed the petition for review at the 
request of the petitioner on appeal, and on March 10, 1975, the 
Court of Appeals issued its mandate in the proceeding. Ac- 
cordingly, the stay order is hereby lifted and the suspension 
provisions of the October 18, 1974, Order shall become effective 
on March 19, 1975. 


(No. 16,335) 


In re FRANKLIN NEELY. P&S Docket No. 5036. Decided March 12, 
1975. 


Consent order 
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Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in the issuance of insufficient 
funds checks and in failing to pay when due for livestock purchased and 
received in commerce. Respondent is ordered to cease and desist from such 
violations. 


Rodney J. Streff, for complainant. 
Raymond P. Gibbs, Murfreesboro, Tenn., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations in the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by respondent on February 4, 1975, be issued. 


FINDINGS OF FACT 


1. (a) Franklin Neely, herein referred to as the respondent, is 
an individual with his principal place of business located at 
Murfreesboro, Tennessee 37130. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
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below, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


Date of No. of Purchase 

Purchase Head Price Purchased At or From 

9/28/73 7 $ 836.45 Murfreesboro Livestock Market 
Company, Murfreesboro, Tn. 

10/5/73 19 2,731.19 Murfreesboro Livestock Market 
Company, Murfreesboro, Tn. 

10/12/73 4 996.29 Murfreesboro Livestock Market 
Company, Murfreesboro, Tn. 

11/2/73 12 1,711.36 Murfreesboro Livestock Market 
Company, Murfreesboro, Tn. 

11/5/73 26 1,963.23 Shelbyville Livestock Market, 
Shelbyville, Tn. 

11/7/73 60 4,805.71 Unionville Livestock Market 
Unionville, Tn. 

11/16/73 5 927.17 Murfreesboro Livestock Market 
Company, Murfreesboro, Tn. 

11/19/73 12 1,815.78 Shelbyville Livestock Market, 
Shelbyville, Tn. 

11/23/73 10 405.95 Murfreesboro Livestock Market 
Company, Murfreesboro, Tn. 

12/17/73 11 1,247.35 Shelbyville Livestock Market, 
Shelbyville, Tn. 


(b) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported 
payment therefor issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date of Date of No. of Amount of 
Purchase Check Head Check Purchased At or From 
9/28/73 10/19/73 30 $ 4,563.93 Murfreesboro Livestock 
10/5/73 Market Company, 
10/12/73 Murfreesboro, Tn. 
11/5/73 =: 11/5/73 1,963.23 Shelbyville Livestock 
Market, Shelbyville, Tn. 
11/19/73 11/19/73 1,815.78 Shelbyville Livestock 
Market, Shelbyville, Tn. 
12/17/73 12/17/73 1,247.35 Shelbyville Livestock 
Market, Shelbyville, Tn. 


(c) As of March 18, 1974, there remained unpaid by the 
respondent a total of $11,470.78 for the livestock set forth in (a) 
and (b) above. 
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CONCLUSIONS 


By reason of the facts contained in Findings of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a dealer under 
the Act, shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


(No. 16,336) 


In re Raymonp P. Camire. P&S Docket No. 5089. Decided 
March 25, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in failing to comply with the bonding re- 
quirements of the Act and failing to pay when due for livestock purchased 
and received in commerce as found herein. Respondent is suspended as a 
registrant under the Act for a period of 15 days and thereafter until he 
complies fully with the bonding requirements thereof. 


Thomas C. Walsh, for complainant. 
Respondent pro se. 
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Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that the respondent has wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Rsspondent has filed an answer in which he admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to be effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Raymond P. Camire, hereinafter referred to as the 
respondent, is an individual with his principal place of business 
located at Hyde Park, Vermont 05655. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on January 5, 1974. Respondent was notified by certified 
letter dated December 10, 1973, which was delivered to him on 
December 20, 1973, of such termination date and was informed 
that if he continued his livestock operations after January 5, 1974, 
without bond coverage or its equivalent as required under the Act 
and the regulations, he would be in violation of section 312(a) of 
the Act and sections 201.29 and 201.30 of the regulations. Not- 
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withstanding this notice, respondent has continued to engage in 
the business of a dealer, buying and selling livestock in commerce 
for his own account, without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the 
regulations. 


3. (a) Respondent, in connection with his operations as a 
dealer in commerce, on or about the dates and in the transactions 
set forth in paragraph III of the Complaint, purchased livestock 
in commerce and failed to pay, when due, the full purchase price 
for such livestock. 


(b) As of November 1, 1974, there remained unpaid by the 
respondent $14,074.10 for livestock purchased in commerce. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


By reason of the facts set forth in Finding of Fact No. 3, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent as 
required under the Act and the regulations; and 


2. Failing to pay, when due, the full purchase price for 
livestock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days, and thereafter until he complies fully with the 
bonding requirements of the Act and the regulations. When 
respondent has complied with such requirements, a supplemental 
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order will be issued in this proceeding terminating this suspen- 
sion, after the expiration of the 15-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent; Provided, however, that if by any 
means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the 
effective date of the beginning of the suspension period (or the 
part thereof not effectively served) shall be the date fixed by a 
court of competent jurisdiction which issues an appropriate order 
with respect thereto. 


Copies hereof shall be served upon the parties. 


TERMINATION OF SUSPENSION 


(No. 16,337) 


In re Max Tavsert. P&S Docket No. 4850. In supplemental 
order issued March 7, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,338) 

In re Dick Lenox, a/k/a Wituiam R. Lenox. P&S Docket No. 
4110. In supplemental order issued March 18, 1975, by 
Donald A. Campbell, Judicial Officer. 

(No. 16,339) 

In re Cuar.eEs E. Gieason. P&S Docket No. 4358. In supplemen- 
tal order issued March 24, 1975, by Donald A. Campbell, 
Judicial Officer. 

(No. 16,340) 
In re Harry C. Harpy and Epitx G. Harpy. P&S Docket No. 


4615. In supplemental order issued March 25, 1975, by 
Donald A. Campbell, Judicial Officer. 
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(No. 16,341) 


Amico Foops Corp. v. S & K Farms, Inc. PACA Docket No. 
2-3384. Decided March 5, 1975. 


Contract — failure to establish breach of — Failure to pay purchase price 
— Reparation 


Where respondent accepted the 150 bags of onions and failed to establish a 
breach of contract by complainant, respondent is liable to complainant for 
the full purchase price thereof in the amount of $750.00 for which repara- 


tion is awarded. 


Counterclaim — Damages for alleged breach of contract — Burden of proof — 
failure to sustain — Dismissal 


Where respondent failed to sustain its burden of proof in its claim for damages 
for breach of contract by complainant for its alleged failure to make full 
delivery, the counterclaim is dismissed. 


Complainant pro se. 
Irving Coopersmith, New York, N. Y., for respondent. 


Thomas R. Clark, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
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Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $750.00 in con- 
nection with a transaction involving a shipment of onions in 
interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, were served upon respond- 
ent. A copy of the report of investigation was also served upon 
complainant. Respondent filed an answer admitting the receipt of 
the onions, but denying liability to complainant as alleged in the 
formal complaint. 


Since the amount involved in this proceeding does not exceed 
$3,000.00, the issues are submitted under the shortened procedure 
provided in the rules of practice (7 CFR 47.20). Pursuant to this 
procedure the pleadings of the parties, being verified, are con- 
sidered evidence in this case, as is the Department’s report of 
investigation. Complainant and respondent were both given an 
opportunity to file additional evidence by way of opening and 
answering statements, respectively, but failed to do so. No briefs 
were filed. 


FINDINGS OF FACT 


1. Complainant, Amigo Foods Corp., is a corporation whose 
address is 434-438 Row D, Hunts Point Terminal Market, Bronx, 
New York. 


2. Respondent, S & K Farms, Inc., is a corporation whose 
address is 70-10 74th Street, Middle Village, New York. At the 
time of the transaction herein, respondent was licensed under the 
act. 


3. On or about December 22, 1972, complainant and respond- 
ent entered into an oral contract for the sale and purchase, 
respectively, of 150 fifty pound bags of Spanish onions at $5.00 
per bag, for a total of $750.00. 


4. On or about December 22, 1972, complainant shipped, 
pursuant to the above oral contract, 150 fifty pound bags of 
Spanish onions, grown in Idaho, from its warehouse in the state of 
New York to respondent’s place of business. 

5. Upon receipt, respondent accepted the 150 fifty pound bags 
of Spanish onions specified in the oral contract, without complaint 
as to quality. 
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6. On or about December 22, 1972, or some time shortly 
thereafter, complainant transmitted to respondent an invoice 
showing the terms of the contract as specified in Finding of Fact 
No. 3. 


7. By check dated January 17, 1974, respondent tendered to 
complainant $262.50 as full payment for the 150 bags of Spanish 
onions delivered to respondent on or about December 22, 1972. 
Complainant refused to accept the check as payment in full, and it 
was thereafter returned to respondent. 


8. Respondent has failed or refused to pay to complainant the 
full invoice price of $750.00 for the Spanish onions, which amount 
complainant is now alleging as damages due and owing it. 


9. An informal complaint was filed on September 6, 1973, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


The sale and shipment by complainant to respondent of 150 
fifty pound bags of Spanish onions at $5.00 per bag, f.o.b., and 


the subsequent receipt and acceptance of the onions by respond- 
ent are facts which are not in dispute in this case. In addition, it is 
clear that complainant invoiced respondent for the total value of 
the onions, $750.00, in December 1972 or early January 1973, and 
that respondent thereafter failed or refused to pay the full invoice 
amount. The controversy in this action concerns the quantity 
requirements of the oral contract between the parties. 


Complainant alleges that the oral contract with respondent 
called for the sale of 150 bags of onions and that complainant 
delivered the onions in accordance with the terms of the contract. 
Alternatively, respondent alleges in its answer that the oral 
contract called for the delivery of 800 bags of onions and that 
complainant breached the contract by shipping only 150 bags. 
Respondent further alleges that it was forced to purchase an 
additional 620 bags of onions at a higher price from other sellers, 
due to complainant’s breach, and was thus damaged in the 
amount of $425.00. 


By accepting the 150 bags of onions respondent became liable 
to complainant for the full contract price of the onions, less any 
sums already paid to the seller in connection therewith, and less 
provable damages sustained as a result of any breach of the 
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contract of sale by the complainant. Alexander Anasky v. Wm. 
N. Feinstein & Co., Inc., 25 A.D. 906 (1966). Respondent has 
alleged a breach of the contract of sale by complainant, as set out 
in the paragraph above, and claims damages of $425.00 resulting 
therefrom. As the moving party, respondent has the burden of 
proving, by a perponderance of the evidence, the breach by 
complainant and respondent’s resulting damages. 


In support of the allegations in the complaint, complainant 
submitted a delivery ticket and an invoice, both of which reflect 
the terms of the contract as alleged by complainant. The 
significance of these documents is that they were prepared by 
complainant at the time of the oral contract and the invoice was 
transmitted to respondent shortly thereafter. In its answer 
respondent admits receiving the invoice. 


In opposition to complainant’s allegations, respondent’s 
evidence consists of a letter dated October 10, 1973, to the United 
States Department of Agriculture, which is a part of the 
Department’s report of investigation, in which respondent claims 
that the contract with complainant was for the sale of 800 bags of 
onions and that as a result of the breach by complainant, respond- 
ent had to purchase 650 bags of onions from other sellers at a price 
75c per bag higher than the contract price with complainant. 
Respondent also asserts that it mailed a check for the value of the 
onions less damages to complainant in January 1973, which check 
was returned to respondent. This alleged check was not submitted 
as part of the evidence, however, the record does contain a check 
from respondent to complainant dated January 1974, which check 
was returned to respondent by the Department after complainant 
refused to accept it. In addition, respondent submitted a 
statement by Hyman Fox, purportedly to establish that the 
contract terms required the shipment of 800 bags of onions, and 3 
invoices dated December 21 and 29, 1972, and January 4, 1973, 
showing purchases by respondent of 620 bags of onions from 
sellers other than complainant. 


A review of respondent’s evidence leads to the following con- 
clusions. First, aside from the allegations in its letter of October 
16, 1973, and in its answer, respondent offers no written evidence 
of any complaint made by it to complainant following the alleged 
short delivery in December 1972, notifying complainant of its 
alieged breach of the contract, nor did respondent submit the 
check it allegedly sent complainant in January 1973. Second, the 
statement by Hyman Fox is of little evidentiary value since it is 
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clear that Fox had nothing to do with this contract. The 
statement is merely hearsay, as it only repeats something that 
respondent’s agent allegedly told Fox, and without corroborating 
evidence we are not convinced that this statement establishes the 
terms of the contract to be as alleged. Third, while the 3 invoices 
submitted by respondent establish that it purchased 620 bags of 
onions in addition to the onions purchased from complainant, 
they do not establish the terms of the contract with complainant. 
In addition, we note that the first invoice (marked as Exhibit 1 
and attached to the answer) is dated December 21, 1972, which is 
one day before the onions, shipped by complainant, were received 
by respondent. Therefore, the onions represented by this invoice 
could not have been purchased to cover complainant’s alleged 
failure to make full delivery since respondent did not even know of 
the alleged breach until the next day. 


On the basis of our review of respondent’s evidence, we con- 
clude that respondent failed to meet its burden of proving that 
complainant breached the contract of sale. Accordingly, respond- 
ent’s counterclaim against complainant should be dismissed. 


Respondent’s acceptance of the 150 bags of onions rendered it 
liable to complainant for the full contract price of the onions, or 
$750.00. Respondent’s failure to pay complainant the agreed 
contract price of $750.00 for the onions involved herein is a 
violation of section 2 of the act. Accordingly, reparation in this 
amount should be awarded to complainant against respondent 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $750.00, with interest thereon at a 
rate of 8 % per annum from February 1, 1973, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 16,342) 


La Casita Farms, Inc. v. Jonnson City Propuce Co. PACA 
Docket No. 2-3435. Decided February 28, 1975. 


Purchases — failure to pay for — Allegations — failure to deny — Burden of 
proof — sustained — Reparation 


Where respondent failed to deny any of the allegations in the complaint herein, 
and where complainant established its claims that respondent purchased, 
received and accepted the produce involved, respondent is liable to com- 
plainant for the total purchase price thereof in the amount of $13,099.50, 
for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the sum of 
$13,099.50 in connection with transactions involving three 
shipments of cantaloupes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an unverified answer 
thereto, admitting the purchase of three shipments of cantaloupes 
from complainant, but otherwise neither admitting nor denying 
the further allegations of the complaint. 


Although the amount claimed as damages in the formal 
complaint exceeds $3,000, the parties waived oral hearing. Ac- 
cordingly, the shortened procedure provided in section 47.20 of 
the rules of practice is applicable to this proceeding (7 CFR 47.20). 
Under this procedure the formal complaint, being vertified, is con- 
sidered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, complainant and 
respondent were given the opportunity, respectively, of sub- 
mitting additional evidence by means of an opening and an an- 
swering statement, but neither did so. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, La Casita Farms, Inc., is a corporation whose 
address is P.O. Drawer U, Rio Grande, Texas. 


2. Respondent is a partnership composed of James E. 
Mayberry and Clarence D. Cox, doing business as Johnson City 
Produce Co., whose address is P.O. Box 3426, Johnson City, 
Tennessee. At the time of the transactions involved herein, 
respondent was not licensed, but was subject to license, under the 
Act. 


3. On each of the dates of May 31, June 1, and June 4, 1973, in 
the course of interstate commerce, complainant sold to respond- 
ent one load of Texas cantaloupes at contract prices totalling 
$13,099.50 for the 3 loads. At the time the sales were made, it was 
agreed between the parties that payment would be due from 
respondent within 40 days after its receipt and acceptance of the 
melons. 


4. Pursuant to the sales set forth above, complainant shipped 
one truckload and two carloads of cantaloupes meeting contract 
specifications from loading point in the State of Texas to respond- 
ent at Johnson City, Tennessee. The truckload and one of the 
carloads (RMDX 770) were shipped to respondent on the 
respective dates of sale, May 31 and June 1, 1973. The second 
carload, shipped out of Texas on June 4 and billed by complainant 
to itself at Dupo, Illinois, was diverted to respondent at Johnson 
City, Tennessee, on June 7, 1973, at 9:00 a.m. 


5. The shipments, upon arrival at Johnson City, Tennessee, 
were accepted by respondent without complaint. 


6. No payment has been made by respondent to complainant in 
‘ connection with these transactions. 


7. An informal complaint was filed on March 21, 1974, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant in its formal complaint alleges that during May 
and June 1973, it sold and shipped the goods involved herein to 
respondent, and that the shipments were subsequently received 
and accepted by respondent at contract destination in Johnson 
City, Tennessee. Complainant further alleges that respondent has 
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made no payment to complainant in connection with its ac- 
ceptance of these goods. 


None of the allegations of the formal complaint are denied by 
respondent in its answer. Respondent simply states therein that it 
did purchase three loads of cantaloupes from complainant, and 
then makes no further response to the complaint. 


As the moving party, complainant has the burden of proving its 
case. In support of the allegations contained in its vertified 
complaint, complainant has submitted in evidence copies of in- . 
voices and bills of lading pertaining to these transactions. The 
invoices support complainant’s allegations as to the dates and 
prices of the melon sales to respondent, while the bills of lading 
are relevant in showing that the goods were actually shipped. 


Respondent, as we have said, has made no issue of any of the 
matters alleged in the formal complaint. Furthermore, respondent 
has submitted no evidence in its own behalf in this proceeding. 
Accordingly, we conclude that complainant has sustained its 
burden of proof in regard to the matters alleged in the formal 
complaint, and has established that respondent purchased, 
received, and accepted the goods described earlier in our Findings 
of Fact. Having accepted the goods, respondent became liable to 
complainant for the total of the purchase prices thereof, or 
$13,099.50, of which no part has been paid to complainant. 
Respondent’s failure to make such payment is in violation of 
section 2 of the Act, for which reparation should be awarded to 
complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reperation, $13,099.50, with interest thereon 
at the rate of 8 % per annum from July 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 





BOSTON FROZEN FDS. v. REGIONAL SALES CORP. 
Cite as 34 A.D. 509 


(No. 16,343) 


Boston Frozen Foops, Inc. v. RecionaL Sates Corp. PACA 
Docket No. 2-3271. Decided March 10, 1975. 


Contract — independent sales — Cover purchase claim — Burden of proof — 
failure to sustain — Reparation 


Where each of the shipments in issue was an independent sale, respondent’s 
failure to pay the full invoice price of the October shipment is in violation 
of the Act. Reparation in the amount of $412.56 is awarded complainant 
against respondent. 


Complainant pro se. 
Respondent pro se. 
John H. Vetne, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed on January 31, 1974, in 
which complainant seeks reparation against respondent in the 
amount of $412.56 in connection with a shipment of frozen 
cauliflower in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, which failed to file an 
answer within the alloted time, and was therefore considered to be 
in default. On June 3, 1974, respondent filed a motion to reopen 
the proceeding after default, and permit the filing of an answer. 
For good cause shown, respondent’s motion was granted, and its 
answer, in which liability was denied, was accepted. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure, provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties and the 
Department’s report of investigation are considered a part of the 
evidence in the case. Complainant filed additional evidence in 
form of an opening statement. Respondent filed an answering 
statement. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Boston Frozen Foods, Inc., is a corporation 
whose address is 450 E. Street, South Boston, Massachusetts. 


2. Respondent, Regional Sales Corp., is a corporation whose 
address is 132 Parkway Road Bronxville, New York. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about August 20, 1973, complainant, by oral contract, 
sold to respondent 90 cases of 12/2 pound frozen cauliflower at 21c 
per pound, f.o.b. Boston, Massachusetts. The following 
notations, in addition, appear on complainant’s invoice relating to 
this sale: “Samples submitted and approved by buyer. Lot 
number 5741. Released for your pick up on 8/21/73.”’ 


4. On or about September 10, 1973 complaint by oral contract, 
sold to respondent 120 cases of 12/2 pound frozen cauliflower at 
2lc per pound, f.o.b. Boston, Massachusetts. The following 
notation, in addition, appears on the invoice relating to this sale: 
‘“‘Lot number 5741. Released at New Boston Freezer for pick up 


” 


5. On or about October 2, 1973, complainant, by oral contract, 
sold to respondent 150 cases of 12/2 pound frozen cauliflower at 
2lc per pound, f.o.b. Boston, Massachusetts. Complainant’s 
invoice relating to this sale ‘bears, in addition, the following 
notation: “#5741. Released at New Boston Freezer.’’ 


6. Each of the three shipments referred above came from a 
common lot, #5741, which contained 465 cases at the time of 
respondent’s first purchase. 


7. On or about October 20, 1973, respondent called com- 
plainant and asked that the remaining cases of frozen cauliflower 
in lot #5741 be shipped to it. The bulk of the remainder of the lot, 
however, had been previously sold by complainant. Respondent 
thereupon purchased frozen cauliflower elsewhere at 29c per 
pound. 


8. Respondent has paid the full purchase price on the August 
20 and September 10, 1973 shipments. It has, however, paid only 
$343.44 of a total invoice price of $756.00 on the October 2, 1973 
shipment, having deducted $412.56 on the basis of its ‘‘cover”’ 
purchase elsewhere when its October 20, 1973 order could not be 
filled. 
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9. The formal complaint was filed on January 31, 1974, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The only issue in dispute in this proceeding is whether or not 
respondent, on August 20, 1973, or during the week of October 8, 
1973 purchased the entire remaining balance of complainant’s lot 
#5741 of frozen cauliflower for subsequent delivery. Complainant 
maintains that each shipment was an independent sale. Respond- 
ent avers that it had purchased the entire remaining lot at 21c per 
pound, and therefore it was justified in deducting the greater 
costs it incurred when complainant failed to ship the balance of 
the lot, and it was forced to purchase cauliflower elsewhere. 


Respondent suggests that the quotation on the August 20, 1973 
invoice, and the fact that each shipment came from a common lot, 
establishes that the entire lot was purchased. Inconsistent with 
this, however, is a statement made by respondent in a letter dated 
November 26, 1973: ‘‘This merchandise was sold to me the week 
of October 8. When I ordered it out of the freezer I was told by 
Bob that they had sold the merchandise.’’ It is unclear, then, 


whether respondent claims that he purchased the balance of the 
lot on August 20, 1973, or during the week of October 8, 1973. 


Respondent, as the party claiming the existance of a contract 
for the entire lot, to be delivered in a future shipment, or ship- 
ments, has the burden of proof with respect to this affirmative 
defense. Walker & Hagan Packing House v. Amato Brothers, 27 
A,D. 1543 (1968); Stewart Produce Co. v. J. R. Witt Produce Co. 
Inc., 17 A.D. 1195 (1960); Reeves Brothers v. Robinson 
Brothers, 16 A.D. 839 (1957). Respondent’s allegations are not 
supported by documentary evidence. There is no notation on any 
invoice prepared by complainant that respondent had purchased 
the entire balance of the lot. We cannot come to accept respond- 
ent’s version of the contract based solely on speculation as to the 
meaning of notations on the invoices. Even disregarding respond- 
ent’s inconsistent statements as to when it made the contract to 
purchase the balance of the lot, we must conclude that respondent 
had failed to meet its burden of proof. Failure to pay the full 
invoice price on the October 2, 1973 shipment, therefore, is a 
violation of section 2 of the act for which reparation, in the 
amount of $412.56, should be awarded with interest. 
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ORDER 


Within 30 days from the date of this order, respondent, 
Regional Sales Corp., shall pay to complainant, as reparation, 
$412.56, with interest thereon at the rate of 8 % per annum from 
November 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,344) 


Coox Propuce, Inc. v. FepERAL Fruit & Propuce Co. PACA 
Docket No. 2-3187. Decided March 10, 1975. 


Contract terms — failure to conform to — Rejection — timely notice of — 
Good delivery standards — failure to meet — Dismissal 


Where the lettuce in issue failed to meet good delivery standards, respondent’s 
rejection thereof was with reasonable cause. The complaint is dismissed. 


Prevailing party — entitlement to and award of fees and expenses 


Respondent, as the prevailing party, is awarded reparation against complainant 
in the amount of $377.75 for fees and expenses incurred by respondent in 
connection with the oral hearing herein. 


John R. Catlin, Newport Beach, CA, for complainant. 
Walter Slatkin, Denver, Colo. for respondent. 
John H. Vetne, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed against respondent on 
November 12, 1973, complainant seeks reparation in the amount 
of $7,560 in connection with a shipment of lettuce in interstate 
commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
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served upon respondent which filed an answer thereto denying 
liability to complainant. Respondent further requested an oral 
hearing. 


An oral hearing was held in Denver, Colorado on May 30, 1974. 
Complainant was represented at the hearing by Mr. John R. 
Catlin of Newport Beach, California. Respondent was represented 
by Mr. Walter Siatkin of Denver, Colorado. A brief, and a claim 
for fees and expenses were filed by each of the parties. 


FINDINGS OF FACT 


1. Complainant, Cook Produce, Inc., is a corporation whose 
address is P.O. Box 848, Glendale, Arizona. 


2. Respondent, Federal Fruit and Produce Co., is a corporation 
whose address is 218-221 Denargo Market, Denver, Colorado. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about May 12, 1973, in the course of interstate 
commerce, complainant, by oral contract, sold to respondent a 
truckload of lettuce, containing 800 cartons, at $11 per carton 
f.o.b., Las Cruces, New Mexico. 


4. The contract of sale was negotiated by Shippers Service Co., 
Inc., a broker located in Denver, Colorado, which prepared a 
Broker’s Standard Memorandum of Sale. 


5. The shipment of lettuce to respondent represented 800 of 
2,508 cartons of lettuce upon which a field inspection was con- 
ducted between the hours of 7 a.m. and 12 noon on May 21, 1973, 
which revealed the following: 


“Average 21 % Hard, 52 % Firm and 25 % fairly firm. Permanent Defects 
Average 10% Including 7% Poorly Trimmed and 2 % Soft. Condition 
Defects Average 5 %, Including 3 % Tipburn, Decay, Irregular, Average 
1% Decay. 


Grade: 85 % U.S. No. 1 Quality, 21 % Hard, 52 % Firm. 


6. The shipment of lettuce designated for respondent sat in the 
field, protected by shade, with temperatures ranging up to 88°F .., 
until the truck, arranged for by respondent, arrived for loading. 
Loading was completed at 7 p.m. on May 21, 1973. The pulp 
temperature of the lettuce, reached a high of 65°F. on May 21, 
and was cooled to 34°F. prior to shipment. 
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7. The shipment arrived at destination in the late morning of 
May 22, 1973. Upon inspection by employees of respondent, the 
broker, and another potential purchaser, which revealed tipburn, 
and live aphid on most samples, respondent notified complainant 
that it was rejecting the shipment. Respondent, through the 
broker, thereupon, arranged for the truck to be taken elsewhere 
pending disposition of the load. 


8. At approximately 8:30 a.m., May 23, 1973, the shipment 
was federally inspected with the following results: 


Temperature of Product: Doorway Top — 55 °F; Bottom — 52 F. 


Quality: Generally Fair Well Trimmed, Fairly Good Green Color. Average 
93 % Firm to Hard, 7 % Fairly Firm. Grade Defects Average 2 %, Mostly 
Mechanical Damage. 


Condition: Heads or portions of head free from condition defects, fresh. 
Wrapper Leaves: No decay. Head Leaves: From 2 to 15 heads per carton 
average 27 % damage by live aphid. From 3 to 9 heads per carton, average 
22 % damage by Tipburn. Most samples 1 to 2 heads per carton, some 
none, average 6 % early stage of Bacterial Soft Rot following Tipburn. 


Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 93 % firm to hard account of condition. 


Remarks: Inspection and Certificate restricted to 6 stacks from rear door. 


9. The lettuce was subsequently sold by Shippers Service 
Company for the account of Cook Produce Company realizing net 
proceeds in the amount of $1,480. 


10. The formal complaint was filed on November 12, 1973, which 
is within nine months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant contends that the lettuce it shipped to respondent 
fully conformed to the contract, as evidenced by the shipping 
point field inspection and that respondent’s rejection of the 
shipment was therefore unreasonable. Respondent claims that its 
rejection was reasonable in that the shipment failed to meet good 
delivery standards and was in breach of implied warranties of 
mercantability and fitness for a particular purpose. In addition 
respondent avers that there was a recission of the contract by 
mutual consent. 


Where a buyer, upon inspection of goods received, determines 
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that the shipment fails to conform to express or implied terms of a 
contract, he may reject the shipment, providing he give timely 
notice of such rejection to the seller. UCC § 2-601 and 2-602. It is 
clear that respondent’s rejection of the shipment of lettuce in- 
volved herein was timely. Complainant testified, and admitted in 
its brief, that it had notice of respondent’s rejection within a very 
few hours after the shipment arrived in Denver. Complainant 
thereupon arranged to have the shipment moved elsewhere for 
disposition of the rejected shipment. The question remains, then, 
whether or not respondent’s rejection was reasonable based on the 
failure of the shipment to meet good delivery standards, and/or 
on breach of implied warranties. 


Respondent argues that its rejection of the lettuce was 
reasonable because the shipment did not meet good delivery 
standards at destination. The record, we believe, establishes no 
abnormal transportation service or condition which would 
preclude the operation of good delivery standards. The lettuce 
was cooled to a pulp temperature of 34°F on the evening of May 
21, 1973, prior to shipment. When inspected by 2 employees of 
respondent, and by the broker upon arrival the next morning, the 
refrigeration unit on the truck was operating and the lettuce felt 
cool. Respondent rejected the shipment, however, because its 
inspection revealed tipburn, slimy decay, and aphid on most 
heads. These observations were corrobrated by the broker and 
the potential third party purchaser. The doors to the trailer were 
thereupon closed and the truck taken elsewhere pending 
disposition of the load. A federal inspection was conducted on the 
shipment the next morning which revealed 55 % condition defects 
as follows: average 27 % damage by aphid; average 22 % damage 
by tipburn; average 6% early stage Bacterial Soft Rot. The 
lettuce, then, clearly did not meet the good delivery standards 
maximum of 15 % condition defects as provided in 7 CFR 46.44(a) 
(2). Complainant asserts the existence of abnormal transportation 
conditions as evidenced by a pulp temperature range of 52 °-55 °F 
at the time of this inspection. This argument is not persuasive. 
Hearing testimony indicated that the refrigeration unit on the 
truck was operating both on the morning of May 22, when the 
shipment was rejected and on the morning of May 23, when it was 
federally inspected. The relatively high pulp temperature is ex- 


1. Testimony by respondent’s expert witness, William Hansbarger, an en- 
tomologyst with the University of Colorado, also associated with the USDA 
Cooperative Extension Service, indicated that the aphid must have been present 
in the lettuce prior to shipment. 
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plained by the fact that the shipment had been partially unloaded, 
and the doors open in the sun, for 2 hours prior to inspection. It 
must be concluded that the Federal Inspection which was con- 
ducted less than 48 hours after the lettuce was harvested, 
establishes that respondents rejection, based on failure to meet 
good delivery standards, was reasonable. 


Complainant argues that the condition defects, including the 
presence of aphid, may have been due to the delay between 
harvesting and loading for shipment, during which time the 
lettuce sat in the open, exposed to heat. We conclude, however, 
that a delay of less than 7 hours between the picking of the lettuce 
and the arrival of respondents truck for loading was not 
unreasonable in the circumstances, nor does it shift the 
responsibility for the aphid condition on respondent. Whether or 
not the aphid infested the lettuce during this time is purely 
speculative. In any case, the risk of loss remains with com- 
plainant since the operation of the contract was not conditioned 
upon a precise coordination of picking and loading. 


Because the lettuce failed to meet good delivery standards, we 
conclude respondent’s rejection was justified. It is therefore 
unnecessary to discuss other defenses raised by respondent. The 
complaint, accordingly, should be dismissed. 


Respondent, as the prevailing party, is entitled to an award of 
fees and expenses. We find that respondent incurred reasonable 
fees and expenses in the amount of $377.75 in connection with the 
oral hearing. An award therefore, in that amount, should be 
made. 


ORDER 


The complaint is dismissed. 


Within thirty days from the date of this order, complainant 
shall pay to respondent, as reparation, $377.75, with interest 
thereon at the rate of eight percent per annum from the date of 
this order, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 16,345) 


Quatity MELon Sats, Inc. v. JosepH J. Savioii, d/b/a AMERICAN 
Distrisutors. PACA Docket No. 2-3356. Decided March 10, 
1975. 


Notice of rejection — untimely — acceptance — Grade — failure to meet — 
Breach of contract — Damages — measure of — Dismissal 


Where respondent accepted the produce in issue by failing to give timely notice 
of rejection, respondent is liable to complainant for the contract price 
thereof, less damages resulting from complainant’s breach of contract. 
Such damages are measured at $2,201.18. This amount plus the gross 
proceeds of resale received by complainant equals the contract price. 
Therefore the complaint is dismissed. 


Martin Satana, Orlando, Fla., for complainant. 
Frank Charles, Everett, Mass., for respondent. 
Edward M. Silverstein, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of $2,284.94 against respondent in connection with a 
transaction in interstate commerce involving 41,480 pounds of 
watermelon. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, generally denying liability to complainant in connection 
with this transaction. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in 
section 47.20 of the rules of practice, 7 CFR 47.20, is applicable. 
Under this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, complainant filed an 
opening statement and respondent filed an answering statement. 
Complainant also filed a statement in reply and a brief. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is 5425 South 
Orange Blossom Trail, Orlando, Florida. 


2. Respondent Joseph J. Savioli is an individual, doing 
business as American Fruit Distributors, whose address is 296 
Haverhill Street, North Reading, Massachusetts, and was 
licensed to do business under the act at the time of the subject 
transaction. 


3. On or about July 12, 1973, a contract was negotiated be- 
tween the parties herein through Scott and Allen, Boston Market 
Terminal Building, Everett, Massachusetts, acting as broker. 
The terms of the contract call for complainant to sell and respond- 
ent to buy 1,500 watermelons weighing 41,480 pounds at a price of 
$6.35 per hundredweight delivered. The watermelons were to 
grade U.S. No. 1 on delivery. The shipment was ordered for 
arrival on Friday, July 13, 1973, if possible; if not, delivery was to 
be the morning of Saturday, July 14, 1973. 


4. The subject watermelons were delivered Saturday, July 14, 
1973. 


5. Respondent decided to reject the watermelons at time of 
delivery on Saturday, July 14, 1973; however, respondent did not 
notify complainant or broker of his decision until Monday, July 
16, 1973. 


6. No Department of Agriculture inspection of the watermelons 
was made until 9:25 a.m. July 16, 1973, at which time the grade 
and condition of the watermelons was determined to be in relevant 
part as follows: “Quality: .. . 2% grade defects. Condition: 
Generally firm, bright appearance. 2°% damage by bruising. 3 % 
damage by sunburn. 3 % damage by rubbed, discolored areas. 3 
Anthracnose. 10 % decay, stems end rot and black rot mostly 
advanced, many early stages.’’ The watermelons failed to grade 
U.S. No. 1. 


7. Subsequent to the U.S.D.A. inspection, respondent notified 
complainant that he had rejected the subject watermelons. At the 
request of complainant, the subject watermelons were given to A. 
DeMattia and Sons, New England Produce Center, Chelse, 
Massachusetts, who were to handle the watermelons for com- 
plainant’s account. 


8. On July 26, 1973, A. DeMattia and Sons accounted for the 
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subject watermelons to complainant. One thousand eighty-two 
watermelons were sold at $.40 each for a total of $432.80; 568 
melons were dumped. 


9. An informal complaint was filed November 30, 1973, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Initially, the issue which must be decided is whether or not 
respondent accepted the subject watermelons. The Broker’s 
Standard Memorandum of Sale No. 4178 dated July 12, 1973, 
issued by Scott and Allen reflects that complainant agreed to sell 
and respondent agreed to purchase 1,500 watermelons, weighing 
41,480 pounds, for a price of $6.35 per hundredweight delivered, 
which watermelons were to grade U.S. No. 1 on arrival. The 
evidence submitted reflects that the parties also agreed that the 
subject watermelons were to be delivered Friday, July 13, 1973, if 
possible, or on the morning of Saturday, July 14, 1973. Both 
parties agree that the watermelons were not delivered until 
Saturday, July 14, 1973. The evidence submitted does not in- 
dicate, and the parties disagree, as to whether the subject 
watermelons were delivered in the morning or the afternoon of 
July 14, 1973. However, the evidence submitted does indicate 
that when the subject watermelons were delivered respondent 
determined to reject the shipment. The evidence also indicates 
that neither Scott and Allen, the broker, nor complainant were 
given notice of rejection until July 16, 1973, subsequent to the 
respondent’s having the subject watermelons inspected by a 
Department of Agriculture inspector. At the inspection, the 
watermelons failed to grade U. S. No. 1 due to their condition. 
The inspector lists their condition in relevant part as follows: 
“Quality: ...2 % grade defects. Condition: Generally firm, bright 
appearance. 2% damage by bruising. 3% damage by sunburn. 
3% damage by rubbed, discolored areas. 3 Anthracnose. 10 % 
decay, stems end rot and black rot mostly advanced, many early 
stages.” 


The regulations issued by the Secretary pursuant to the 
Perishable Agricultural Commodities Act define a _ rejection 
without reasonable cause in relevant part as ‘‘refusing or failing 
without legal justification to accept the produce within a 
reasonable time.’’ 7 CFR 46.2(bb). ‘‘Reasonable time’”’ of ‘‘fresh 
fruits and vegetables’’ as ‘‘not to exceed eight hours after the 
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receiver or a responsible representative is given notice of arrival 
and the produce is made accessible for inspection”. 7 CFR 46.2(cc) 
(2). The evidence submitted by both parties and the Department’s 
report of investigation discloses that respondent did not notify 
complainant of his decision to reject the shipment of watermelons 
until July 16, 1973. Respondent claims that he attempted to 
notify complainant but that he received no response to his phone 
call; respondent does not claim to have attempted to notify the 
broker, Scott and Allen. Complainant alleges that its telephone is 
manned 24 hours a day, 7 days a week, and that if respondent had 
phoned that he would have been able to reach one of com- 
plainant’s employees. Evidence included in the report of in- 
vestigation further indicates that Scott and Allen, the broker, was 
open from 9 a.m. to 12 noon on July 14, 1973, and that respondent 
has the phone numbers of members of the broker’s staff and “has 
and does make use of them on a fairly frequent basis’. While 
notice to the broker is not sufficient by itself, had the broker 
immediately notified complainant of respondent’s rejection, 
proper notice would have occurred. Moreover, respondent could 
have notified complainant by telegraph. Inasmuch as respondent 
had avenues open to him which would have enabled him to notify 
the complainant or the broker that he has rejected the shipment of 
watermelons, we find it difficult to conclude that respondent did 
not accept, pursuant to the Regulations, 7 CFR 46.2(dd), the 
subject shipment. Therefore, we hold that respondent accepted 
the watermelons upon arrival and is liable for the full purchase 
price less any damages shown to have been caused by any breach 
of contract by complainant. 


The measure of damages for breach of warranty is the difference 
at the time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as 
warranted. Uniform Commercial Code, section 2-714; Frank 
Gaglione and Son v. Theron Hooker Company, 30 A.D. 528 
(1971). As a means of establishing the value of goods meeting 
contract requirements, and in the absence of other evidence, we 
may accept the contract price. In fixing the value of the goods 
accepted, the proceeds obtained on resale may be taken as 
reflecting this value, provided the resale is prompt and proper. 


Generally, the burden of proof is upon respondent to show by 
preponderance of the evidence that complainant breached the 
contract and the damages resulting therefrom. Although the 
federal inspection did not take place until two days after delivery, 
the amount of damages shown by the inspection certificate is far 
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in excess of the 10 percent tolerance allowed by the regulations in 
regard to grade U. S. No. 1 watermelons. 7 CFR 51.1970(a). 
Complainant alleges that had the watermelons been inspected on 
Saturday, July 14, 1973, that they would have graded U. S. No. 
1, even had they been inspected on Saturday, July 14, 1973. We 
therefore conclude that complainant breached the contract by 
failing to deliver U. S. No. 1 watermelons to respondent. 


With regard to damages to respondent, inasmuch as com- 
plainant took control over the shipment of watermelons and had 
them sold for its account and submitted no evidence to disclose 
the date of such sale, we conclude that such resale was reasonable 
in light of the amount of decay present. Accordingly, we accept 
the results of such resale and conclude that the gross proceeds of 
$432.80 reflects the value of the watermelons actually received by 
respondent. The delivered contract price ($2,633.98) is accepted 
as being indicative of the value of watermelons meeting contract 
requirements. The difference between the value of the water- 
melons actually received by complainant or $432.80 and the value 
the watermelons would have had if they had met contract 
requirements ($2,633.98) is $2,201.18 which represents respond- 
ent’s damages arising from complainant’s breach of contract. 


As stated above, by accepting the watermelons respondent 
became liable for their purchase price less damages resulting from 
complainant’s breach. Inasmuch as respondent’s damages of 
$2,201.18 added to the gross proceeds of the resale already 
received by complainant equal the purchase price, the complaint 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies shall be served upon the parties. 


(No. 16,346) 


Co-OperATIVE Growers’ AssociATION, Inc. v. W. W. Suipman & 
Son. PACA Docket No. 2-3400. Decided March 11, 1975. 


F.o.b. transactions — fresh corn — Notice of rejection — time of — Burden of 
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proof — failure to sustain — Acceptance — Suitable shipping condition — 
breach of warranty of — Damages 


Where respondent accepted the first shipment in issue, and where complainant 
breached the warranty of suitable shipping condition thereon, respondent is 
liable to complainant for the contract price thereof less damages resulting 
from the breach in the amount of $1,909.91. 


Acceptance — Suitable shipping condition — failure to prove breach as to 500 
crates — Grade — failure to meet as to 100 crates — Express warranty as to 
grade — breach of — Damages 


With respect to the second shipment in issue accepted by respondent, respond- 
ent failed to prove breach of warranty on 500 crates; however, 100 crates of 
this shipment failed to meet the express warranty as to grade, and respond- 
ent suffered damages thereon in the amount of $90.00. 


Total contract prices — total damages — Reparation 


Where the total contract prices of the corn for both shipments is $3,681 and re- 
spondent sustained damages in the amount of $1,999.91, there is now due 
and owing complainant $1,125.09 for which reparation is awarded com- 
plainant against respondent. 


Robert M. Dangel, Mount Holly, N. J., for complainant. 
Warren W. Shipman, III, Fort Worth, TX, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq. ). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $3,125 against respondent in 
connection with transactions involving two truckloads of corn in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, who filed an answer thereto, 
denying liability to complainant. Subsequent to the filing of the 
answer by respondent, complainant amended its formal complaint 
by reducing the amount claimed as damages to $3,000. 


Since the amount claimed as damages in the formal complaint, 
as amended, does not exceed $3,000, the evidence in the case is 
submitted under the shortened method of procedure provided in 
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section 47.20 of the rules of practice (7 CFR 47.20). Under this 
procedure the pleadings of the parties, being verified, are con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. As additional evidence, complainant filed 
an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Co-Operative Growers’ Association, Inc., is a 
corporation whose address is Route 206 — Tabernacle, Vin- 
centown, New Jersey. 


2. Respondent is an individual, Warren Ware Shipman, doing 
business as W. W. Shipman & Son, whose address is 3616-B, 
Tulsa Way, Fort Worth, Texas. At the time of the transactions 
involved herein, respondent was licensed under the Act. 


3. On August 9, 1973, in the course of interstate commerce, 
complainant sold to respondent 800 crates of yellow corn, U.S. 
Fancy grade, at an agreed price of $2.25 per crate, f.o.b. Vin- 


centown, New Jersey, plus icing charges of $28, or a total contract 
price of $1,828. 


4. On August 10, 1973, and pursuant to the foregoing contract, 
complainant shipped 800 crates of yellow corn by refrigerated 
trailer-truck from Vincentown, New Jersey, to respondent’s 
consignees at various points in the State of Texas. This truck was 
driven by Robert Ladd, who was instructed to set and maintain 
the temperature in the trailer at 36-38 degrees Fahrenheit. 


5. Ladd iced the load at loading point in Vincentown, New 
Jersey, on August 10 with seven blocks of ice and then departed 
for his first delivery stop at San Angelo, Texas. Enroute to San 
Angelo, Ladd iced down the load as follows: August 10, 
Harrisburg, Pennsylvania, 5 blocks of ice; August 11, Easton, 
Ohio, 7 blocks of ice; August 12, Springfield, Missouri, 10 blocks 
of ice; and August 13, Abilene, Texas, 5 blocks of ice. 


6. The shipment of corn arrived in San Angelo on August 13, 
after a 10-hour delay enroute necessitated by the replacement of 
the truck windshield which had been broken in Oklahoma. On that 
date respondent’s consignee, M-Systems Food Stores, Inc., of 
San Angelo, was offered 250 crates of the corn which it had 
previously purchased from respondent. After an examination was 
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made of the corn by W. C. White, Director of Produce Operations 
for respondent’s consignee, the corn was refused to respondent in 
a telephone call by White, on the ground that the corn kernels 
were indented and over-mature. 


7. Subsequent to this rejection by M-Systems Food Stores, 
Inc., Ladd drove to the next delivery stop, Odessa, Texas, 
arriving there on August 14, 1973. At that time 150 crates of the 
corn, previously purchased by Johnny’s Fruit Market in Odessa, 
were tendered to the owner of the business, Johnny K. Nicholas. 
Nicholas examined the corn, found it to be unacceptable because 
of indented and over-mature kernels, then telephoned respondent 
and rejected the produce. 


8. At this point respondent telephoned each of the two 
remaining consignees in Lubbock and Amarillo, Texas, who were 
supposed to receive portions of this load, and explained that the 
corn had been rejected in San Angelo and Odessa. The consignees 
in Lubbock and Amarillo both instructed respondent not to send 
any of this corn to them. 


9. Respondent, on August 14, communicated with complainant 
and explained the circumstances outlined above. It was then 
agreed between the parties that the 800 crates of corn would be 
consigned to Attel Bananna Company, El Paso, Texas, for 
disposition on a best-efforts basis. Thereafter, the corn was taken 
by truck to Abilene, Texas, by Ladd, where an additional four 
blocks of ice was added to the load, and then on to El Paso, where 
it arrived on August 15. The corn contained in this load was 
Federally inspected in El Paso on August 15, at 12:20 p.m. The 
results of that inspection, in relevant part, are as follows: 


“Condition of Equipment: Mechanical refrigeration unit in operation. 


“Products Inspected: Yellow type Green Corn. . . Applicant states 800 
crates. 


“Condition of Load: Through lengthwise load 5 and 6 layers, 5 to 8 rows. 
Small amount of crushed ice over top layer of crates. 


“Temperature of Product: Rear of trailer: Top 38 degrees F. bottom 41 
degrees F. 


“Condition: Husks fresh and good green color. Most kernels plump and 
milky. Average 4 % worm damage (live worms present). From 20 to 72 %, 
average 43 % damage by indented and overmature kernels. No decay. 


“Grade: Meets quality requirements, but fails to grade U.S. Fancy only 
account of condition. 
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“Remarks: Inspection and certificate restricted to product and loading 
of upper 4 layers of 12 stacks nearest rear of trailer. 


10. Attel Bananna Company sold 278 crates of the corn from 
this load at $2 per crate, for a total of $556. The remainder of the 
load, or 522 crates, was Federally certified, on September 12, 
1973, at El Paso, Texas, as then having no commercial value and 
was dumped. 


11. On August 11, 1973, in the course of interstate commerce, 
complainant sold to respondent 750 crates of yellow corn, U.S. 
Fancy grade, at an agreed price of $2.25 per crate; and 50 crates of 
white corn, U.S. Fancy grade, at $2.75 per crate, plus icing 
charges of $28, for a total contract price of $1,853, f.o.b. Vin- 
centown, New Jersey. 


12. On August 11, 1973, and pursuant to the foregoing contract, 
complainant shipped 750 crates of yellow corn and 50 crates of 
white corn by refrigerated trailer-truck from Vincentown, New 
Jersey, to respondent’s consignees at various points in the State 
of Texas. This truck was driven by Akira Kawakami, who was 
instructed to set and maintain the temperature in the trailer at 36- 
38 degrees Fahrenheit. 


13. Enroute from Vincentown, New Jersey, to his first delivery 
stop at Midland, Texas, Kawakami iced down this load as follows: 
August 11, Yardley, Pennsylvania, 8 blocks of ice; August 12, 
Ashland, Virginia, 5 blocks of ice; August 13, Greenville, South 
Carolina, 5 blocks of ice; August 13, Montgomery, Alabama, 3 
blocks of ice; and August 14, Shreveport, Louisiana, 12 blocks of 
ice. 


14. Kawakami arrived with this load in Midland, Texas, on 
August 14, 1973, where 50 crates of yellow corn were unloaded, 
accepted, and paid for in full by respondent’s consignee, Webb 
Davis, at the rate of $3.50 per crate, or a total of $175. On the 
same day, August 14, 100 crates of yellow corn were delivered by 
Kawakami to respondent’s consignee, Parks Produce, in 
Monahans, Texas, who accepted the corn and paid in full the 
agreed contract price of $3.50 per crate, or a total of $350. 


15. Kawakami then proceeded to El Paso, where he arrived on 
August 15. After icing the balance of the load with four blocks of 
ice, Kawakami delivered 400 crates of yellow corn to Romney 
Produce in El Paso, and 100 crates of yellow corn to Rio Grande 
Produce, also of El] Paso. After the corn was unloaded by each of 
these firms, complaint was made by each to respondent con- 
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cerning missing kernels and the poor condition of the respective 
loads. The original contract price of the corn was then adjusted by 
respondent to $2 per crate, or a total of $1,000 for the two lots, 
which was paid to respondent. Respondent’s consignee for the 
purchase of the 50 crates of white corn in El Paso, Pete Singh 
Produce, received and accepted same and paid respondent $3.85 
per crate, or a total of $192.50 for this lot. The final lot of 100 
crates of yellow corn, originally intended for delivery to respond- 
ent’s consignee, Farm Fresh Produce, Inc. of El Paso, was 
refused by Farm Fresh on August 15, and was turned over on that 
date to Attel Bananna Company for disposition on a best-efforts 
basis. 


16. A Federal inspection was obtained by Attel of the 100 crates 
of corn referred to in Finding of Fact No. 15. The results of that 
inspection, made in El] Paso on August 16 at 11:30 a.m., are as 
follows, in relevant part: 


“Condition of Equipment: Mechanical refrigeration unit in operation. 
“Temperature of Produce: In various crates range from 43 to 44 degrees F. 


“Quality: .. . Grade defects range from 4 to 20 %, average 13 % chiefly 
poorly filled. 


“Condition: Husks mostly fresh and fairly good green color. Kernels 
mostly plump and milky. In most samples from 8 to 32 %, in some none, 
average 15 % injury by husks turning yellow to turning brown. In most 
samples from |8 to 36 %, in many none, average 15 % damage by indented 
or overmaturé kernels. Decay in most samples range from 4 to 24%, in 
many no decaly, average 11 % decay. Decay is mostly at tips of cob and is 
tan to dark brown color, with a pink mold growth, some ears are sour and 
fermented with husk moldly and slimy. 


“Grade: Fails|to grade U.S. Fancy account of grade defects.”’ 


17. Attel made disposition of these 100 crates of corn and 
remitted $200 to respondent in connection therewith. 


18. Respondent has paid complainant $556 in connection with 
these two es 


19. An informal complaint was filed on March 25, 1974, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 





This case grises out of two transactions which took place be- 
tween the parties during August 1973. While each transaction 
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involved the purchase of fresh corn by respondent from com- 
plainant, for shipment to Texas to various receivers designated by 
respondent and made known to complainant, the factual situation 
in other respects is somewhat different in each of the transactions. 
Accordingly, for ease of handling and clarity of discussion, each of 
the transactions will be separately considered in these con- 
clusions, in chronological order. 


The parties are in agreement on many of the facts involved in 
the transaction of August 9, 1973: The terms of the contract of 
sale; the shipment made pursuant to that contract; the icing stops 
and the 10-hour delay of the load enroute to the first delivery 
point in San Angelo, Texas; the arrival of the load in San Angelo 
and Odessa on August 13 and 14, respectively; the refusal of 
respondent’s consignees in San Angelo and Odessa to accept the 
corn on these respective dates; and respondent’s informing 
complainant, on August 14, of the circumstances of the corn being 
refused by his consignees, including those consignees in Lubbock 
and Amarillo. According to respondent, the shipment was 
rejected to complainant in the course of the communication on 
August 14, referred to above. 


At this point we must point out that we are unable to agree that 
the shipment was rejected by respondent. Under the Depart- 
ment’s regulations (7 CFR 46.2(cc) and (dd)), respondent was 
required to give complainant notice of rejection within a 
reasonable time after the arrival of the goods and after the corn 
had been made accessible for inspection, or an acceptance would 
be presumed. ‘“‘Reasonable time’’, in the case of truck shipments, 
is defined as 8 hours. While we do not know the time of arrival of 
the shipment in San Angelo on August 13, admittedly no attempt 
was made to reject the corn until the following day, August 14. 
While we again do not know the time at which the notice of 
rejection was given to complainant, the burden is on the party 
claiming same, respondent here, to show that such notice was 
given within the time provided in the regulations. On the basis of 
the evidence before us, we conclude that respondent has failed to 
sustain that burden, and that the shipment was accepted by 
respondent. 


The acceptance of this shipment by respondent renders it liable 
to complainant for the agreed contract price, less provable 
damages resulting from any breach of warranty by complainant. 
The burden of proving both the breach and the damages, by a 
preponderance of the evidence, rests upon respondent. Moritz v. 
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Tannous, 21 A\.D. 158. Respondent contends that the corn in this 
shipment was| abnormally deteriorated on arrival in Texas, in 
breach of the aoe of suitable shipping condition. As proof of 
the alleged breach, respondent points to the results of the Federal 
inspection made of this load in E] Paso on August 15, showing an 
average of 43 % condition defects. As further proof, our attention 
is called to the rejection of this corn by respondent’s Texas 
buyers, and to the fact that 522 crates were ultimately dumped as 
worthless. Complainant, however, denies that this warranty was 
breached, and introduces statements from the growers of the corn 
tending to show that this shipment was freshly picked, of good 
quality, and properly precooled before being loaded into the truck 
on August 9. Complainant argues that the good quality of the 
corn being thus established, the deterioration found at destination 
must have been due to improper transportation service and 
conditions, such as improper icing in transit, and that respondent 
must therefore bear any loss arising out of the deterioration of 
these goods in |transit, under the f.o.b. terms of the contract. 


The warranty of suitable shipping condition, to which the 
parties refer, ig set forth in section 46.43(i)(j) of the Department’s 
regulations and provides that in an f.o.b. sale, the produce sold 
shall be loaded aboard the transportation vehicle in ‘‘suitable 
shipping condition’’. ‘‘Suitable shipping condition’’ is defined as 
meaning that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal 
deterioration alt the contract destination agreed upon between the 
parties. (7 CFR 46.43(i) and (j)). 





icing of this load in transit was not normal and not in accordance 
with standard |practice. The evidence shows that ice was added to 
the load every|day, from August 10 through August 14. There is 
no showing by complainant that the quantity added was not 
sufficient, nor|that ice should have been added more frequently. 
On this point, therefore, we are of the opinion that complainant’s 
argument is without merit. More serious, however, is the ad- 
mission by respondent that the truck was delayed for 10 hours in 
transit in order to have a broken windshield replaced. While such 
delay would not be considered consistent with normal trans- 
portation service, it does not, on the other hand, necessarily mean 
that the warranty of suitable shipping condition is inapplicable. 
In an earlier case before the Secretary (John M. Evans Produce 
Co. v. D. L. Piazza Company, 18 A.D. 1452) involving the sale of 


We can Slo in weight to complainant’s argument that the 
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a carload of lettuce on f.o.b. terms, the shipment arrived at 
contract destination with 20 % decay, after a delay in transit of 10 
hours. In ruling that the warranty was applicable, the Secretary 
stated that in his opinion the lettuce would have been abnormally 
deteriorated at contract destination, even if it had arrived on 
time. 


In our opinion the ruling in Piazza is applicable here. While 
there was a 10-hour delay, the deterioration (an average of 43 % 
condition defects) found at destination was such that we believe 
that the corn would have been abnormally deteriorated, even if no 
delay had been encountered enroute. The objection might be 
raised that an inspection on August 15 would hardly be probative 
of the condition of the corn on the earlier dates of August 13 and 
14. It is to be remembered, however, that both San Angelo and 
Odessa were contract destinations known to complainant and 
agreed upon between the parties, with the warranty of suitable 
shipping condition applying to both of these places. It can hardly 
be said, then, that an inspection made on August 15 would be 
inapplicable to a shipment arriving at a contract destination the 
day before, especially when the product temperatures on August 
15 (top 38 degrees F., bottom 41 degrees F.) indicate that con- 
ditions in the truck were close to the temperatures of 36-38 
degrees F.. requested in transit. See, generally, Fisher Bros., Inc. 

v. L. Gillarde Company, 18 A.D. 512. 


Having concluded that the warranty of suitable condition is 
applicable to this load, and that it was breached by complainant, 
the next issue relates to respondent’s damages. The measure of 
damages for breach of warranty in regard to accepted goods is the 
difference at the time and place of acceptance between the value of 
the goods accepted and the value they would have if they had been 
as warranted. J. Kallish & Sons v. Jarosz Produce, Inc., 26 A.D. 
1285; Uniform Commercial Code, section 2-174. As to the value of 
goods accepted, this may be evidenced by the proceeds obtained 
on a prompt and proper reslae of the goods. Kirby & Little 
Packing Co. v. United Fruit & Produce Co., 16 A.D. 1066. As 
evidence of the value in Texas of corn meeting contract 
requirements, there being no other evidence available, we will 
accept as indictive of such value the f.o.b. price, plus freight to 
destination. M. Botner & Son, Inc. v. Central Produce Co., Inc., 
23 A.D. 1549. 


The f.o.b. contract price of this shipment is $1,828. Freight 
charges to Texas are shown as $785.25. The total of these two 
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prices is $2,613,25, which figure represents the value the corn 
involved herein would have had, had it met contract 
requirements. As to the value of the corn actually delivered, 278 
crates were resold by Attel Bananna Company, together with 100 
crates from the load of August 11 (which will be discussed later in 
these conclusions) for a total of $960 for the 378 crates. Since 
Attel made no breakdown on the resales from the two shipments, 
we calculate that the 378 crates of corn were sold for an average of 
$2.53 per crate, or $703.34 for the 278 crates from this shipment. 
Attel was unable to sell the remaining 522 crates from this 
shipment and eventually this quantity was dumped as worthless. 
Accordingly, the value of the corn actually delivered in this 
shipment was $703.34. Subtracting this figure from the value of 
corn meeting contract requirements, $2,613.25, leaves $1,909.91, 
which latter figure represents respondent’s damages sustained as 
a result of complainant’s breach in connection with the trans- 
action of August 9, 1973. (At this point we will lay aside our 
discussion of the transaction of August 9, and later, when we have 
considered the issues presented in the transaction of August 11, 
we will return with the summary embracing both transactions.) 


As to the second load, which was the corn involved in the trans- 
action of August 11, 1973, the contention is made that this 
shipment, too, was rejected by respondent. Again, however, as 
with the earlier load, we must disagree with this contention. Not 
only does the evidence fail to show a rejection, or an attempt at 
rejection, by respondent within the 8-hour period specified in the 
regulations, but the evidence shows that all the corn was unloaded 
from the truck over the next two days, August 14 and 15, by 
respondent’s consignees. In this connection the regulations, 
section 42.2(dd), provide that ‘‘Acceptance’’ means any act by the 
consignee signifying acceptance of the shipment, including 
unloading. Accordingly, and in view of the foregoing, we conclude 
that this load of corn was accepted by respondent. 


Respondent’s acceptance of the corn rendered him liable to 
complainant for the agreed f.o.b. contract price of this load of 
corn, less provable damages arising out of any breach of warranty 
by complainant. The burden of proving both breach and damages, 
by a preponderance of the evidence, rests upon respondent. 


It appears that the load was handled under normal transporta- 
tion service and conditions while in transit. Accordingly, the 
warranty of suitable shipping condition would apply to this f.o.b. 
shipment. The next question to be resolved, then, is whether this 
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warranty was breached by complainant. 


The record shows that 150 crates of the yellow corn in this load 
were received and accepted without complaint on August 14 by 
respondent’s consignees in Midland and Monahans, Texas. The 
record further shows that the 50 crates of white corn included in 
this load also were received and accepted by respondent’s con- 
signee in El] Paso without complaint on August 15. It would seem, 
therefore, that no breach of warranty could be attributed to 
complainant in connection with these 200 crates of corn, and it is 
so concluded. 


Kawakami, the driver of this load, delivered 400 crates of 
yellow corn to Romney Produce in E] Paso on August 15, and 100 
crates to Rio Grande Produce in El Paso on August 15. Each of 
these receivers contacted respondent and complained about the 
poor condition of the corn, and about the missing kernels and 
poorly filled rows. As a result of these complaints, respondent 
agreed that the entire 500 crates could be had by Romney and Rio 
Grande for $2 per crate. Other than the statements of the 
receivers, however, we have no evidence to establish the scope 
and/or extent of the deterioration claimed by these receivers, or 
any vasis upon which to make a determination that such alleged 
deterioration would exceed the tolerance allowed by the United 
States Standards for green corn, U.S. Fancy grade (7 CFR 
51.835), either as to condition defects or as to quality factors. 
Accordingly , we conclude that respondent has failed to prove any 
breach of warranty as to these 500 crates of corn included in this 
load. 


The last 100 crates of corn in this load were given to Attel 
Bananna Company in El Paso on August 15 for disposition on a 
best-efforts basis. Attel obtained a Federal inspection of this 
portion of the load on the morning of August 16. As a result, the 
100 crates were certified as having an average of 13 % quality 
defects, chiefly poorly filled, and failing to grade U.S. Fancy due 
to the presence of such quality defects. 


It has been held that quality. factors determinative of grade are 
permanent in nature and do not change in transit. Hybel’s 
Produce Co., Inc. v. United States Fruit Co., 21 A.D. 489; C. H. 
Reisner v. Boler Fruit & Vegetable Company, 24 A.D. 350. This 
being the case, the quality defects present in this 100-crate lot in 
El] Paso would also have been present at shipping point, so that 
the corn would not have been U.S. Fancy grade at shipping point. 
Since the parties agree that there was an express warranty that 
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the corn would be U.S. Fancy, it follows that this warranty was 
breached by complainant, at least to the extent of this 100 crates 
from the load. 


As we have already said, the measure of damages for breach of 
warranty in regard to accepted goods is the difference between the 
value of the goods accepted and the value they would have had if 
they had been as warranted. As to the first value, this may be 
evidenced by the proceeds from a proper resale. As to the second 
value, we will accept as indictive of such value the f.o.b. contract 
price plus freight to destination. 


It appears that a proper resale was made of this corn by Attel, 
for proceeds of $2.53 per crate or a total of $253 for the lot. We 
accept this figure as reflecting the value of the 100 crates actually 
delivered under the contract. The f.o.b. contract price was $2.25 
per crate, while freight on this entire lot of 800 crates was 
reported at $945, or $1.18 per crate. The f.o.b. contract price for 
100 crates, plus the freight charges pro-rated for 100 crates, would 
thus total $343, which figure we take as reflecting the value of 100 
crates of corn meeting contract requirements. The difference be- 
tween the value of 100 crates of corn meeting contract 
requirements in Texas, $343, and the value of the 100 crates 


actually delivered, $253, is $90, which figure ($90) represents the 
provable damages sustained by respondent in connection with the 
second load. 


The f.o.b. contract price of the load of August 9 is $1,828, and 
for the load of August 11, $1,853. The total of the contract prices 
for the two loads is $3,681, which is the sum for which respondent 
became liable to complainant by virtue of his acceptance of these 
two loads. Complainant admits receiving $556 as payment from 
respondent in connection with these transactions, thus reducing 
respondent’s liability to $3,125. Respondent sustained damages 
of $1,909.91 in connection with the first load, and $90 in con- 
nection with the second, or a total of $1,999.91, due to com- 
plainant’s breaches of warranty. Subtracting respondent’s 
damages of $1,999.91 from the sum of $3,125 which he owes, 
leaves a remainder of $1,125.09, which sum is due and owing to 
complainant from respondent as the unpaid balance in connection 
with these two transactions. Respondent’s failure to pay this sum 
to complainant is in violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,125.09, with interest thereon at 
the rate of 8 % per annum from September 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,347) 


Vernon C. Justice v. Mitrorp Packine Co., Inc., and/or LErso- 
witz PickLE Propucts, Inc. PACA Docket No. 2-3422. 
Decided March 11, 1975. 


Agency — burden of proof — failure to sustain — Dismissal as to respondent 
Leibowitz Pickle Products 


Where complainant failed to sustain its burden of proof that respondent Leibo- 
witz Pickle Products, Inc. was agent for respondent Milford Packing Co. 
in the transactions in issue, the complaint against respondent Leibowitz is 
dismissed. 


Evidence — documentary — Failure to pay agreed purchase prices — Repara- 
tion against respondent Milford Packing Co. 


Where respondent Milford Packing Co. failed to pay complainant the agreed 
purchase prices of the produce in issue, in the amount of $6,258.79, repara- 
tion for that amount is awarded complainant against this respondent as 
stated in the order herein. 


Complainant pro se. 
Respondents pro se. 
John H. Vetne, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq. ). A timely complaint was filed in whiih complainant seeks 
reparation against respondent in the amount of $6,258.79 in 
connection with eight shipments of pickle cucumbers in interstate 
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commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each respondent. Respondent 
Leibowitz Pickle Products, Inc., filed an answer to the complaint 
in which it denied a liability to complainant. Respondent Milford 
Packing Co., Inc., failed to file an answer to complaint. 


Although the amount claimed as damages in the formal 
complaint exceeds $3,000, no party requested an oral hearing. 
Accordingly, the shortened procedure provided in the rules of 
practice (7 CFR 47.20) is applicable. Under this procedure, the 
verified pleadings of the parties and the Department’s report of 
investigation are considered a part of the evidence in the case. 
Complainant submitted additional evidence in the form of an 
opening statement and a statement in reply. Respondent 
Leibowitz Pickle Products submitted additional evidence in the 


form of an answering statement. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Vernon C. Justice, whose 
address is Horntown, Virginia. 


2. Respondent Milford Packing Co., Inc., is a corporation 
whose address is P. O. Box 233, Milford, Delaware. At the time of 
the transactions involved herein, respondent Milford Packing 
Co., Inc., was licensed under the Act. 


3. Respondent Leibowitz Pickle Products, Inc., is a cor- 
poration whose address 9301 Ditmas Avenue, Brooklyn, New 
York. At the time of the transactions involved herein, respondent 
Leibowitz Pickle Products was licensed under the Act. 


4. On or about October 1, 1973, through October 24, 1973, 
complainant, pursuant to oral contract negotiated with Leon 
Leibowitz, sold and shipped to Milford Packing Co. eigat lots of 
pickle cucumbers in interstate commerce. 


5. Respondent Milford Packing Co. received and accepted each 
of the eight shipments, without complaint, but has paid no part of 
the agreed purchase price, totalling $6,258.79. 


6. Principal ownership in respondent Milford Packing Co. and 
respondent Leibowitz Pickle Products is the same, however, no 
contract was negotiated between complainant and respondent 
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Leibowitz Pickle Products, Inc. 


7. The formal complaint herein was filed on April 23, 1974, 
which was within nine months after the causes of action alleged 
herein accrued. 


CONCLUSIONS 


Complainant claims that respondent Milford Packing Co. acted 
as a purchasing agent for respondent Leibowitz Pickle Products, 
and therefore should be considered liabie for the contract price. 
Respondent Leibowitz Pickle Products, while admitting that 
principals in the two companies were identical, denies that any 
contract was ever made between it and complainant, or that it 
received any shipment of pickles from complainant. 


Complainant, as the moving party, has the burden of proving 
the essential allegations of his complaint, including the existence 
of a contract, the terms thereof, a breach by respondent, and 
damages resulting from the breach. New York Produce Trade 
Association, Inc. v. Sidney Sandler, 32 A.D. 702, 705 (1973); R. 
L. Reed & Co., Inc. v. F & G Produce Co., Inc., 32 A.D. 285 
(1973); Leo Young, Inc. v. J. Schlanger & Sons, 16 A.D. 716 
(1957); and Jones v. Barrage, 16 A.D. 1142 (1957). The only 
evidence which would establish any liability upon respondent 
Leibowitz Pickle Products, Inc., is the sworn statement in the 
complaint alleging that Milford Packing Co. acted as purchasing 
agent for this respondent. There is no documentary evidence of 
any kind in the record which would corroborate this allegation. In 
view of the denials by respondent Leibowitz Pickle Products, we 
are compelled to conclude that complainant has failed to meet his 
burden of proof. The complaint against Leibowitz Pickle 
Products, accordingly, should be dismissed. 


With respect to Milford Packing Co. there is considerable 
documentary evidence, including delivery receipts from this 
respondent and affidavits from witnesses present at the time the 
oral agreement was entered into, which corroborates plaintiff’s 
claims against this respondent. In addition, Milford Packing Co. 
filed no answer to the complaint, and is therefore considered to be 
in default. We conclude, therefore, that respondent, Milford 
Packing Co., has violated section 2 of the Act by its failure to pay 
the agreed purchase price for the eight shipments involved herein, 
in the amount of $6,258.79, for which reparation should be 
awarded with interest. 
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ORDER 


Within thirty days from the date of this order, respondent, 
Milford Packing Co., Inc., shall pay to complainant, as 
reparation, $6,258.79, with interest thereon at the rate of 8 
percent per annum from November 1, 1973, until paid. 


The complaint against Leibowitz Pickle Products, Inc., is 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,348) 


Brooks M. Jounson and J. Epmonp Jounson, t/a Brooks M. 
Jounson & Son v. Jonn A. Scutano Propuce Co., Inc. PACA 
Docket No. 2-3423. Decided March 20, 1975. 


Seller — actual — Contract price — entitlement to — failure to pay — Repara- 
tion 


Where complainant is the actual seller of the produce in issue, complainant is 
entitled to the contract price thereof and respondent is liable to complain- 
ant for said price in the amount of $8,838.75 for which reparation is award- 
ed. 


Glenn Tyler, Parksley, Va., for complainants. 
Respondent pro se. 
Gregg E. Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $8,838.75 against respondent 
in connection with transactions involving 2 truckloads of potatoes 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Although the amount claimed as damages exceeds $3,000, oral 
hearing was waived by both parties. Accordingly, the shortened 
procedure provided in section 47.20 of the rules of practice (7 CFR 
47.20) is applicable. Pursuant to that procedure, the parties were 
given an opportunity to submit additional evidence in support of 
their respective positions by means of verified statements. 
Complainant filed an opening statement, but respondent sub- 
mitted no additional evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Brooks M. 
Johnson and J. Edmond Johnson, doing business as Brooks M. 
Johnson & Son, whose address is Parksley, Virginia. 


2. Respondent is a corporation, John A. Schiano Produce Co., 
Inc., whose address is 2100 Park Street, Syracuse, New York. At 
the time of the transaction involved herein respondent was 
licensed under the Act. 


3. On or about July 23 and July 24, 1973, in the course of in- 
terstate commerce, complainant, through George B. Thompson, 
contracted to sell to respondent 2 truckloads of U.S. No. 1 round © 
white potatoes at the agreed contract price of $8,838.75, f.o.b. 
Parksley, Virginia. 


4. Onor about July 23 and July 24, 1973, complainant shipped 
the potatoes from Accomack County, Virginia to respondent in 
Syracuse, New York. Prior to the shipments, U.S.D.A. in- 
spections were made on the potatoes. The results of the in- 
spections revealed that both shipments graded U.S. No. 1. 


5. Upon arrival of the produce in Syracuse, respondent ac- 
cepted the potatoes, but has failed to pay the agreed contract 
price. 


6. On or about April 13, 1974, George B. Thompson assigned 
to complainant all his right, title and interest in his claims against 
respondent. 


7. An informal complaint was filed on February 15, 1974, 
which was within 9 months after the cause of action herein ac- 
crued. 
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CONCLUSIONS 


There is no dispute between the parties regarding the existence 
of a contract for the sale of potatoes, however, it is respondent’s 
contention that it contracted with George B. Thompson and that 
it did not deal with or know of complainant. Respondent also 
alleges that, upon arrival of the produce, there was a price 
disagreement, that it informed George Thompson that payment 
would be withheld pending settlement of this disagreement, and 
that no effort has been made to negotiate a settlement. 


The first issue which is raised by these allegations is whether 
complainant is the party which sold the potatoes to respondent 
and, therefore, is entitled to payment of the agreed contract price. 
Complainant alleges that it was the owner and shipper of the 
potatoes and that respondent knew that it was filling the orders. 
It attaches the affidavit of George B. Thompson to support its 
contention. Although the manifests state that George Thompson 
was the seller of the produce, complainant indicates that this was 
done for identification only. After a review of this evidence, it is 
our conclusion that complainant’s contention is correct and that it 
is entitled to the contract price. 


Even if complainant was not the shipper of the produce, it has 
attached to the complaint an assignment of interest from George 
B. Thompson of his right, title and interest in his claim against 
respondent for these two loads of potatoes. This assignment 
clearly entitles complainant to the full contract price. 


Respondent’s next contention is that, upon arrival of the 
produce, there was a price disagreement with George Thompson, 
that it informed Thompson that payment would be withheld 
pending settlement of the price disagreement and, to date, no 
effort has been made by the shipper to negotiate a settlement. 
Respondent did not offer any proof other than its allegation that 
there was a price disagreement and the fact that complainant has 
made no effort to negotiate a settlement does not excuse respond- 
ent from making payment. Accordingly, respondent is liable to 
complainant for the full contract price. Failure to pay this amount 
is a violation of Section 2 of the Act for which reparation should be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
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to complainant, as reparation, $8,838.75, with interest thereon at 
the rate of 8 percent per annum from August 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,349) 


JoHN Manninc & Co., Inc. v. NATIONAL Propuce Co. or Miamt1, 
Inc. and/or GERALD F. Covineton d/b/a JERRY CoviINGTON 
BROKERAGE Co. PACA Docket No. 2-3376. Decided 
March 20, 1975. 


Broker — Collection of accounts — failure to establish authorization for — 
failure to remit — Invoice price — failure to pay — Reparation 


Where respondent Gerald F. Covington failed to remit the invoice price of the 
produce in issue paid to him by respondent National and where respondent 
National failed to establish that complainant authorized Covington to 
collect its accounts, both respondents are jointly and severally liable to com- 
plaint for such price in the amount of $1,001.25 for which reparation is 
awarded complainant against respondents. 


John Catlin, Newport Beach, CA, for complainant. 
Respondents pro se. 
Marshall Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq. ). A timely complaint was filed in which complainant seeks 
reparation against respondents in the amount of $1001.25 which 
amount is alleged to be due complainant in connection with the 
sale, in interstate commerce, of one truckload of tomatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents. Respondent, 
National Produce of Miami, Inc., filed an answer thereto denying 
liability to complainant. Respondent Gerald F. Covington did not 
file an answer to the complaint. 
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Since the amount claimed as damages in the formal complaint 
did not exceed $3,000.00 the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. Pursuant to such procedure, the 
parties were given an opportunity to submit further evidence in 
the form of sworn statements; however, none of the parties did so. 
None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, John Manning & Co. Inc. is a corporation 
whose address is P. O. Box 4668, Saticoi, California. 


2. Respondent, National Produce of Miami, Inc., is a cor- 
poration whose address is 1930 N. W. 23rd Street, Miami, 
Florida. At the time of the transaction involved herein, this 
respondent was licensed under the act. 


3. Respondent Gerald F. Covington is an individual doing 
business as Jerry Covington Brokerage Co., whose address is 
2090 Dyan Way, Maitland, Florida. At the time of the transaction 
involved herein, this respondent was licensed under the act. 


4. On or about September 29, 1973, in the course of interstate 
commerce, complainant sold and shipped to respondent National 
Produce Co. of Miami Inc., one truckload of tomatoes consisting 
of 445 flats at an agreed price of $2.25 flat f.o.b. Saticoi, 
California. 


5. The sale involved herein was negotiated by respondent Jerry 
Covington Brokerage Co. No memorandum was issued in con- 
nection with this transaction. 


6. Upon arrival of the tomatoes in Miami, respondent National 
Produce of Miami, Inc. accepted them, and on or about October 
19, 1973, paid respondent Covington the contract price of 
$1,001.25. 


7. Complainant has received no money in connection with the 
transaction involved herein. 


8. A formal complaint was received by the Department on 
February 27, 1974, which was within 9 months after the cause of 
action herein arose. 
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CONCLUSIONS 


In its answer to the complaint, respondent National Produce 
Co. admits to receiving and accepting the tomatoes contracted for 
and further alleges that it paid respondent Covington, the broker, 
for them. National Produce Co. submitted, with its answer, a 
copy of a check in the amount of $1,001.25, to “Jerry Covington’’. 
This check was deposited by Covington on or about October 19, 
1973. 


The record indicates that the tomatoes involved herein were 
shipped by complainant on September 29, 1973. Respondent 
Covington invoiced National for this shipment on October 15, 
1973, and as indicated above, National paid Covington in full 
shortly thereafter. However, respondent National’s payment to 
co-respondent Covington did not relieve it of its liability to 
complainant. Since respondent National has not established that 
complainant authorized Covington to collect its accounts, 
National Produce Co. of Miami, Inc., must bear the liability 
connected with Covington’s failure to remit to complainant. 
Therefore, respondent National Produce Co. of Miami, Inc. is 
liable to complainant for the invoice price of the tomatoes 
shipped, $1,001.25. Failure to pay said amount is a violation of 
section 2 of the act for which reparation should be awarded with 
interest. 


With respect to respondent Gerald F. Covington d/b/a Jerry 
Covington Brokerage Co., the evidence before us clearly indicates 
that he did, in fact, receive payment for the tomatoes shipped by 
complainant and has failed to remit said funds. Respondent 
Covington’s failure to remit to complainant the $1,001.25 received 
from National Produce Co. of Miami Inc. is a violation of section 2 
of the act for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order respondents National 
Produce Co. of Miami Inc., and Gerald F. Covington d/b/a Jerry 
Covington Brokerage Co. shall pay to complainant, jointly and 
severally as reparation $1,001.25 with interest thereon at the rate 
of 8 % per annum from November 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 16,350) 


SuNSHINE Propuce Company v. S1 Si Fruit Distrisutors, Inc. 
PACA Docket No. 2-3149. Decided March 20, 1975. 


Order changing date of prior order 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 
Thomas L. Clark, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a 
timely complaint was filed by complainant requesting an award of 
reparation against respondent in the amount of $14,847.75 in 
connection with transactions in interstate commerce involving 11 
shipments of lettuce. A copy of the complaint was served upon 
respondent, who filed an answer thereto. Subsequently, the 
complaint was amended twice reducing the claim for reparation to 
$1,548.20. Although the amount originally claimed as reparation 
exceeded $3,000, the parties waived oral hearing, and proceeded 
in accordance with the shortened procedure provided in the rules 
of practice (7 CFR 47.20). On January 10, 1975, following com- 
pletion of the submission of evidence by the parties herein, the 
Judicial Officer issued a Decision and Order awarding reparation 
to complainant in the amount of $1,411.60, with interest thereon 
at a rate of 8 % per annum from March 1, 1973, until paid. 


On January 10, 1975, a copy of the Decision and Order was 
mailed to respondent by certified mail at its address in Yuma, 
Arizona. On January 20, 1975, service of the Decision and Order 
was again attempted on respondent in Yuma, Arizona, by regular 
mail since the previously mailed certified letter was returned as 
undelivered. Service of papers by regular mail is in conformity 
with section 47.4 of the rules of practice. Pursuant to section 
7 of the Act (7 U.S.C. 499g(d)), respondent’s license was 
automatically suspended on February 17, 1975, due to its failure 
to establish to the satisfaction of the Secretary that the reparation 
award was paid within the time period provided in the Decision 
and Order. 
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On February 24, 1975, a telegram was received from respondent 
stating that respondent notified the Department of a change of 
address from Yuma, Arizona, to 5439 Reef Way, Oxnard, 
California, in May, 1974, and further, that respondent never 
received a copy of the Decision and Order of January 10, 1975, or 
any letters or wires in connection with the suspension of its 
license. A review of the records maintained by the Department 
revealed that respondent did notify the Department of its address 
change prior to the date of issuance of the Decision and Order, and 
that the pertinent papers and documents were mistakenly mailed 
to respondent’s old address. Therefore, effective service of the 
Decision and Order of January 10, 1975, was never made on 
respondent pursuant to the provisions of section 47.4 of the rules 
of practice. Accordingly, in order to allow respondent adequate 
time to file a petition for reconsideration or an appeal, or to pay 
the reparation award, the effective date of our order of January 
10, 1975, is hereby changed to the date of issuance of this order. 


(No. 16,351) 


JOHN MANNING & Co., INc. v. LuNpy E. Joseyand LEon GARDNER, 
d/b/a Josty Brotuers, and/or Geratp F. CovincTon, 
d/b/a Jerry Covincton Broxerace Co. PACA Docket No. 
2-3378. Decided March 27, 1975. 


Broker — Collection of accounts — failure to establish authority for — 
failure to remit — Invoice price — failure to pay — Reparation 


Where respondent Gerald F. Covington failed to remit the contract price of the 
produce in issue paid to him by respondent Josey Brothers which respond- 
-ent failed to establish that complainant authorized respondent Covington 
to collect its accounts, both respondents are jointly and severally liable to 
complainant for such price in the amount of $1,580.00 for which reparation 

is awarded complainant against the respondents. 


John R. Catlin, Newport Beach, CA, for complainant. 
Walter Stafford, Jacksonville, Fla., for respondents. 
Marshall Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondents in the amount of $1,580 which 
amount is alleged to be due complainant in connection with the 
sale, in interstate commerce, of two lots of tomatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents. Respondent, 
Josey Brothers filed an answer thereto denying liability to 
complainant. Respondent, Gerald F. Covington did not file an 
answer to the complaint. 


Since the amount claimed as damages in the formal complaint 
did not exceed $3,000 the shortened procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable. Under 
this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case, as is the Department’s report of 
investigation. Pursuant to such procedure, the parties were given 
an opportunity to submit further evidence in the form of sworn 
statements; however, none of the parties did so. None of the 
parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, John Manning & Co., Inc. is a corporation 
whose address is P.O. Box 4668, Saticoi, California. 


2. Respondent, Josey Brothers, is a partnership composed of 
Lundy E. Josey and Leon Gardner whose address is 3335 Bright 
Avenue, Stalls 52-53, Jacksonville Florida. At the time of the 
transactions involved herein, this respondent was licensed under 
the Act. 


3. Respondent Gerald F. Covington is an individual doing 
business as Gerry Covington Brokerage Co., whose address is 
2090 Dyan Way, Maitland, Florida. At the time of the trans- 
actions involved herein, this respondent was licensed under the 
Act. 


4. On or about October 3 and October 9, 1973, in the course of 
interstate commerce, complainant sold and shipped to respondent 
Josey Brothers two lots of tomatoes at agreed prices of $3 and 
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$2.25 per flat respectively, f.o.b. Saticoi, California. 


5. The sales involved herein were negotiated by respondent 
Gerry Covington Brokerage Co. No memoranda of sale were 
issued in connection with the transactions at issue here. 


6. Upon arrival of these tomatoes in Jacksonville, Florida, 
respondent Josey Brothers accepted each shipment, and on or 
about October 9 and October 16, 1973, paid respondent Covington 
a total of $1,575 in connection with these transactions. 


7. Complainant has received no money in connection with the 
transactions involved herein. 


8. A formal complaint was received by the Department on 
February 27, 1974, which was within 9 months after the causes of 
action herein arose. 


CONCLUSIONS 


In its answer to the complaint, respondent Josey Brothers 
admits receiving and accepting the tomatoes contracted for and 
further alleges that it paid respondent Covington, the broker, for 
them. Josey Brothers submitted, with their answer, copies of 
checks in the amounts of $900 and $675 made out to “Jerry 
Covington.’’ These checks purport to be respondent Josey 
Brothers’ payment, to respondent Covington, for the tomatoes 
involved herein. 


The record indicates that the tomatoes involved herein were 
shipped by complainant on October 3 and October 9, 1973. 
Respondent Josey Brothers alleges that, by checks dated October 
9 and October 16, 1973, it paid respondent Covington for these 
tomatoes. However, Josey Brothers’ payment to co-respondent 
Covington did not relieve it of its liability to complainant. Josey 
Brothers, by its answer, attempts to establish that a relationship 
existed with co-respondent Covington wherein they paid 
Covington directly for produce received through him. Since 
respondent Josey Brothers has not established that complainant 
specifically authorized Covington to collect its accounts, they 
must bear the liability connected with Covington’s failure to remit 
to complainant. Therefore, respondent Josey Brothers is liable to 
complainant for the invoice price of the tomatoes shipped, or 
$1,580. Failure to pay said amount is a violation of section 2 of the 
Act for which reparation should be awarded with interest. 
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With respect to respondent Gerald F. Covington d/b/a Gerry 
Covington Brokerage Co., the evidence before us clearly indicates 
that he did, in fact, receive payment for the tomatoes shipped by 
complainant and has failed to remit said funds. Respondent 
Covington’s failure to remit to complainant the $1,575 received 
from Josey Brothers is a violation of section 2 of the Act for which 
reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order respondents Josey 
Brothers and Gerald F. Covington, d/b/a Gerry Covington 
Brokerage Co. shall pay to complainant, jointly and severally as 
reparation $1,580 with interest thereon at the rate of 8 percent per 
annum from November 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 16,352) 


MEYER ToMATOES v. GRAND PRAIRIE PropucE BROKERAGE, INC. 
and/or S & S Tomato Co. and/or STAN.Ey Ross, Jr. d/b/a 
A.R.Z. Distrisutinc Company. PACA Docket No. 2-3580. 
In order issued March 13, 1975, by Donald A. Campbell, 
Judicial Officer. 


ORDER VACATING STAY ORDER 
(No. 16,353) 


Hair Moon Fruit & Propuce Co. v. Maure Soit Company. 
PACA Docket No. 2-3586. In order issued March 13, 1975, 
by Donald A. Campbell, Judicial Officer. 
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(No. 16,354) 


ZoLtteER DistrispuTinc Inc. v. Maure Soitt Company. PACA 
Docket No. 2-3587. In order issued March 13, 1975, by 
Donald A. Campbell, Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 16,355) 


Norro_k Banana Distrisutors, INc. v. STANDARD Fruit & STEAM- 
sHip Company. PACA Docket No. 2-3333. In order issued 
March 14, 1975, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 
(No. 16,356) 


Frep Grasso v. Ray FLEMMING Fruit SALEs, Inc. PACA Docket 
No. 2-3295. Reparation of $6,867.00 with 8 percent interest 
from October 1, 1973, awarded complainant against respond- 
ent in order issued April 24, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,357) 


BiuE Rippon SALEs Company v. Buckeye Tomato DistrisuTors, 
Inc. and/or Larry Toronto. PACA Docket No. 2-3623. 
Reparation of*$8,030.50 with 8 percent interest from July 1, 
1973, awarded complainant against respondent in order 
issued March 5, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,358) 


C & M Fruit anp Propuce Co., Inc. v. CHartes F. McCarrnuy, 
d/b/a Coox, McCartuy & Sons. PACA Docket No. 2-3627. 
Reparation of $995.00 with 8 percent interest from May 1, 
1974, awarded complainant against respondent in order 
issued March 5, 1975, by Donald A. Campbell, Judicial 
Officer. 
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(No. 16,359) 


Tue Katz Company, Inc. v. Dennis, Inc. PACA Docket No. 
2-3628. Reparation of $24,551.11 with 8 percent interest 
from November 1, 1974, awarded complainant against re- 
spondent in order issued March 5, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,360) 


W. Cuas. HeITmMutier Co., Inc. v. James L. Husparp, d/b/a 
J. Hussparp Propuce Co. PACA Docket No. 2-3626. Repara- 
tion of $2,137.75 with 8 percent interest from September 1, 
1974, awarded complainant against respondent in order 
issued March 5, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,361) 


Growers ExcuancE, Inc. v. Rupy’s Propuce Co. PACA Docket 
No. 2-3633. Reparation of $405.00 with 8 percent interest 


from September 1, 1974, awarded complainant against 
respondent in order issued March 6, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,362) 


Joun H. Norman AnD Sons Distrisputinc Co., Inc. v. VALLEY 
Fresu, Inc., t/a VALLEY Packacinc. PACA Docket No. 
2-3632. Reparation of $9,235.45 with 8 percent interest from 
September 1, 1974, awarded complainant against respond- 
ent in order issued March 6, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,363) 


Massey-Co.LemMAN v. Bert P. Castitte. PACA Docket No. 2-3622. 
Reparation of $1,537.65 with 8 percent interest from July 1, 
1974, awarded complainant against respondent in order 
issued March 6, 1975, by Donald A. Campbell, Judicial 
Officer. 





MISCELLANEOUS 
Cite as 34 A.D. 549 


(No. 16,364) 


Premium Tomato Co. Ltp. v. BANNER Propuce, Inc. PACA 
Docket No. 2-3631. Reparation of $922.50 with 8 percent in- 
terest from January 1, 1974, awarded complainant against 
respondent in order issued March 6, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,365) 


Vic Mauns, Inc. v. Grant Propuce Co., Inc. PACA Docket No. 
2-3625. Reparation of $27,600.25 with 8 percent interest from 
January 1, 1975, awarded complainant against respondent in 
order issued March 6, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,366) 


HoLLANDALE MARKETING ASSOCIATION v. Dennis, Inc. PACA 
Docket No. 2-3643. Reparation of $10,938.75 with 8 percent 


interest from November 1, 1974, awarded complainant 
against respondent in order issued March 14, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,367) 


J. R. Frenit Company, Inc. v. THE FARMERS GREEN THUMB, INC. 
PACA Docket No. 2-3647. Reparation of $1,093.75 with 8 
percent interest from October 1, 1974, awarded complainant 
against respondent in order issued March 14, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,368) 


Tue Grain Company v. Rupy’s Propuce Company. PACA Docket 
No. 2-3648. Reparation of $1,470.00 with 8 percent interest 
from July 1, 1974, awarded complainant against respondent 
in order issued March 14, 1975, by Donald A. Campbell, 
Judicial Officer. 
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Cite as 34 A.D. 550 


(No. 16,369) 


De Bruyn Propuce Co. v. CHer Epwarp Foops, Inc. PACA 
Docket No. 2-3642. Reparation of $3,291.00 with 8 percent 
interest from September 1, 1974, awarded complainant 
against respondent in order issued March 17, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,370) 


Monc’s ConsoLipDATED Propuce, Inc. v. Happy VALLEY Farms. 
PACA Docket No. 2-3644. Reparation of $2,911.50 with 8 
percent interest from November 1, 1973, awarded com- 
plainant against respondent in order issued March 17, 1975, 
by Donald A. Campbell, Judicial Officer. 


(No. 16,371) 


BusHMANS’ INCORPORATED v. TIGER-Mo Propuce Co. PACA 
Docket No. 2-3645. Reparation of $6,405.00 with 8 percent 


interest from January 1, 1975, awarded complainant against 
respondent in order issued March 17, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,372) 


M. Rosse & Sons Ltp. v. Ropert Nona. PACA Docket No. 2-3646. 
Reparation of $4,267.50 with 8 percent interest from June 1, 
1974, awarded complainant against respondent in order 
issued March 17, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,373) 


MainuinE Potato Co., Inc. v. Dennis, Inc. PACA Docket No. 
2-3640. Reparation of $10,647.00 with 8 percent interest 
from November 1, 1974, awarded complainant against re- 
spondent in order issued March 18, 1975, by Donald A. 
Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 34 A.D. 551 


(No. 16,374) 


Britt ADELMANN Potato Farms v. Dennis, Inc. PACA Docket 
No. 2-3639. Reparation of $11,409.00 with 8 percent interest 
from November 1, 1974, awarded complainant against re- 
spondent in order issued March 18, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,375) 


S. KENNEDY VEGETABLE & Livestock Co. v. Dennis, Inc. PACA 
Docket No. 2-3638. Reparation of $8,483.87 with 8 percent 
interest from November 1, 1974, awarded complainant 
against respondent in order issued March 18, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,376) 


T. J. Power & Co. v. VALLEY FReEsu, INc., t/a VALLEY PACKAGING. 
PACA Docket No. 2-3637. Reparation of $2,596.75 with 8 


percent interest from September 1, 1974, awarded complain- 
ant against respondent in order issued March 18, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,377) 


THe G. Fava Fruit Company v. B & S WHOLESALE BANANA 
Company. PACA Docket No. 2-3636. Reparation of $1,615.00 
with 8 percent interest from October 1, 1974, awarded com- 
plainant against respondent in order issued March 18, 1975, 
by Donald A. Campbell, Judicial Officer. 
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